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m  Q: Okay. price control after that, I think, violates the FCC

= A I mean it cermainly is totally inconsistent

@ with what the FCC decided.

Wy Q: Earlier you testified that sometime states

@ can require more than the FCC. Remember? In some

(] circumstances?

m  A: That's not how I recall testifying. I

@ thought you — when you asked me to define the

@ difference berween what is preemprion of the field
ner and what is simpie precmption, the exampie I used is
1141 that is the case in which that can be done but I

1z don't recall giving 2 specific example or anything,

a3 I was anempting to find out what the difference was.
r41  Q: AH right.

ns  A: I'm not, you know, terribly disagreeing

ns; with the premise, I just havc- a different

11 recollection of exactly what —

115 Q: Did the FCC expressly preempt agy state

(18] consurmer protection statutory claims as they apply to
ree; the lease of CPE? .

7 MR.BENNETT: Object to the form of the

2z, question.

Page 166

(i THE WITNESS: I don't believe so.
@ | 'BY MR TILLERY:
@ Q: Did the FCC expressly preempt any state
4] common law clzums as they applied to the lease of
s CPE?
#  MR. BENNETT: Object to the form.
m  THE WITNESS: No, they didn't discuss them
(g) atall.
9] ' 8Y MR.TILLERY:
pop Q: Did the FCC impliedly preempt any state
(11 consumer protection statutory claims as they apply to
112 the lease of CPE?
13 A: Yes.
14 Q: Which ones? .
its5  A: The ones that we discussed carlier.
g Q: In the complaint?
07 At Yes, going through the complamt The FCC

ig set up a comprehensive scheme for the dewariffing of

119 CPE. They made a whole set of determinations. that it
120

Was appropriate [0 have a certain period of price
@ control and that you couldn't have price control
122 after that Any determinarzion thar there should be a

1]

o
n
[12)

3

(4]

(18

e

(7
[18]
ne
[0
=1

order about how it should be done.The FCC
specifically had an order covering the form of
notification of customers about the options that thcy _
had and determined itself what should happento
customers who, despite being told they had to make 2
choice, refused 1o make a choice. Any claim that by
virtue of following the FCC dictate there, someone
violated 2 consumer protection law, is preempred.

Q: Are you lumping in ciaims of conduct thar
you think have been charged against AT&T prior 1o —
misconduct against AT&T prior to January 1,1986 as a
basis for the this preemption argument?

MR. BENNETT: I object to the form of the
question.

THE WITNESS: I'm not sure about the use of
the word “claim,” insofar as some of the expert
reports I saw specifically cite the way AT&T acquired
these customers as justification for imposing a ’
different or special stndard or obligation of o
treatment of those customers on AT&T the answcr xs : N
its conduct that took place prior to 1986 which_ . _....L.
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Page _168
impacted their obligation and whether or not they
were committing violations aftcrjanuary 1st, 1986.

BY MA. TILLERY:

Q: Let's follow up on that, Let's follow up
on that. You are saying that to the extent that any
expert claims that the way in which AT&T derived its
customer base — I think you refer to it in your
report as 2 modified negative option. ‘

A: That's how it was referred to at the FCC.

Q: That's what you called ir?

A: That's what everybody who was working -
everybody with whom I was working at the FCC called
it. Thar's how it was referred to.

Q: What's a negative option?

A: A negative option says if you — if you
want to change or if you want to do A, then you have
to tell us, If you don't tell us you want to do A,
then we will do B,

Q: Another way of saying it is, “Unless you
notify us that you want to stop leasing, you are
going to — we are going to continue to bill you for
leasing the phone that's in your home™?

Page 165 - Page 168 (44)
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(M Q: What part of the field did it preempt?

m A: They preempted the tariffing of CPE, which

Fl is defined as the determination of the rates, terms

4] and conditions for the offering of CPE.

®  Q: Rates, terms and conditons.

# A Yes.

m  Q: Did the FCC preempt all state law touching

8 upon the sales or leasing of residential CPE?

B A No. i

g Q: What parts didn't it precmpt in terms of
(11 sales or leasing of residential CPE?
pz A To the extent 1o which a consumer
[13 protection law or other valid state law impacted the
p4 sale or lease of residential CPE on the same basis as
15 it impacted the sale or lease of any other product by
psl anybody else, it was not preempted. To the extent to
p7 which someone wants to make a claim, as appears 10
& take place in this case, that peopie who were

s embedded customers of CPE should be treated specially
29 or differentty because by virue of _thé factthat
1 they had been customers of embedded CPE given to
2 AT&T, the terms and conditions and obligations that

) Page 162
{11' appﬁéd o AT&T with respect to the inheritance of
@ those customers was specifically set by the FCC and
@ the stare was not free — was not free then and is
M not free now prospectively or retroactively to modify
15 those terms and conditions.
®  Q: Is that express preemption that you just
[ said in terms of the embedded base custotners or
@ implied preemption? _
m  A: The — I guess I would say — I'mnot
(1o sure. The answer is I don’t know whether that is
{11 express or implied. To the extent to which the FCC
17 said this is the rule that will be followed, I guess
13 it i§ express. .
4 Q: Well, I'm just saying if it is express,
ns what is your basis for it, claiming it is express,
n& what reference other than anything you have told me?
]
18]

A: Well, with respect to that?

Q: Yes.

s A: The FCC order thar says, “AT&T will do the
o] folowing.”

@1 Q: Thar's — that's your express preemption
2z basis?

ER|
4@
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A: Thar expressly preempts the state from —
from saying, you know, “You have to do something

4

different,” yes.
Q: Here. Make sure we are on the same page.

3]
4]
5 You were just telling me that any particular claim,
state or lawsuit, under Consumer Fraud Act, which
isolates the embedded base customers and brings
claims based upon the fact, in par, that they were
ernbedded base customers, would run afoul of the
dictates of the Federal Commmunications Commission;
right?

A: Yes.

Q: I'm asking you is that based upon a claim
in your mind of express preemption?

A: Not in total, no. I'm sorry. I

7
(&1
"
[0
111

misunderstood that.

Q: Al right. Is it in part, then? If it is
in part, tell me specifically what you claim
cxpressly preempts that lawsuit.

A: I - I'mnot 100 percent certain of where
the line — the precise line between express and
implied is. For example, the FCC explicitly

. Page 164
determined the price protection plan should run for
two years. A number of states, and 2 couple others,
came in and said, “No, it should have run for five
years. We think you should make it run for five
years.” The FCC looked at those arguments and
decided, “*No, you are wrong. We don't th'mk — we
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listenied to the arguments. States, you know, we
disagree with you. We are not going to make that
change.” If, then, a state, basically, decided to,
through a consumer production law, say it is a
violation of consumers' rights to raise those rates

for the next three years, I think I would

characterize that as having been expressly prccr_nptcd
pe but I'm not sufficiently clear abour where the line

(15 is drawn berween express and implied. [ guess [

(157 could argue that that’s a form of implied preemption,
{in as well,

i8  Q: What would your basis be for claiming it

1157 would be impliedly preempted?

ro  A: If it is not express —

@77 Q: Has to be the other?

1z A: Yes,
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Q: That's important for me to know. I need to 1 deregulated tariff environment for CPE and to
@ know that today, if I can. Any others you are basing @ eliminate the — the types of state activitics which
[ your opinions on for express preempuion, I would like @ had been inhibiting the development of thar
4] for vou to take the time and point those out to me. w markerplace during the entire period, inéluding the
m  What's the date of the order that you just ' ® period in which CPE had to be unbundled,
@ referenced! @  MR.TILLERY: Read his answer back,
m  A: It was adopted October 28th, 1980.Thar’s M please.
@i the only express one I can find. @  (The reporter read the record as requested.)
@ Q: Okay Then what about you said the second - BY MR. TILLERY:
1o part is impilied? ' peg  Q: Are you saying that it was to develop 2
1y A Yes. (1] competitive CPE marketplace?
nz Q: Okay.Tell me your basis for that. pa A: No.There was a finding that there was
13y A: The entire regulatory scheme which isset - 11y already a competitive CPE marketplace which,
1y forth here, and which I would say would be supported (14) nonetheless, was not as fully competitive as it could
115} in the comments of all the states, that at the dme, - (g be, in large part, overwhelming part, because of
e 1 think, recognized without any disagreement, I mean ;1) state actions controlling the prices, terms and
n7n some challenge the FCC's authority but everyone was 17 conditions for the offering of CPE.
pe; aware that the FCC was preempting by doing these e Q: How does this lawsuit frustrate the federal
e things and that no state could do anything : 115 purpose that you just told me abour?
20) inconsistent with it and that that — that form of g A: To the extent to which this lawsuit seecks
R1 preemption, i.c., the state regulation of CPE, in @1 through the mechanism of a state court orderto . : B "
2 fact, frustrated the federal purpose, was an issue - - ez determine that the CPE really should have been~ — -
- Paga 158 ~ Page 160
(1] that was raised on appeal and was decided in favor of | 11 offered on cheaper — less expensive rates with .
® the FCC. @ additional services and things like that, if that, in
® Q: What is implied prccrﬁption, sir? ‘ @ fact — the FCC — that's exactly what the FCC was
#] A: lmplied preemprion means that any activity [ trying to prevent from — that is this telephone
s which would frustrate the federal purpose, which is 1 equipment being offered at rates determined not by
#) aken through a lawful federal action that's within @ AT&T after the transition period but determined by
( the power of the agency, is prohibited. [ state action or on terms and conditions determined by
@ Q: Within the power of the agency? 8 state action. .
B A:Yes. 51 Q: Can you tell me the ways in which state law
vy Q: So if it is within the scope of the federal t1o) can be impliedly preempted?
(111 agency, it is preempred? : n1  A: To the extent 10 which state law conflicts
0z A: If the federal agency issues an order that (12) with a valid federal law or order and in case of a
(13 any state action that would frustrate that acuvity, 113 federal order would frustrate the achievement of the
4] if it is a lawful federal action, is preempted, yes. (14 purpose of that order is preempted.
151 Q: Frustrates that purpose, isn't it? s  Q: I'm sorry. I didn't understand your
(e A: Yes, : pe) answer. To the extent that —
b7 Q: Itis frustrating the purpose underlying — nn Ar — that a state law conflicts with 2
te  A: Yes. ng federal law or regulation, or would frustrate the
ho Q: — the fedemal act, pe achievement of the purpose of that federal law or
Po A: Yes. . {20] regulation, it is preempted.
"y Q: What was the federal purpose here? ry  Q: Did the FCC preempt the field of CPE?
2 A: The federal purpose here was to establish a

2z A: Nart the entire field, no.

Page 157 - Page 160 (42) Min-U-Scripte_  McCorkle Court Reporters (312) 263-0052
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Page 153 Page 155
11 AFTERNOON SESSION (1:48 p.m.) m  Q: Again, is this the — the document or _
2 Whereupon, {2 reference that you were looking at this morning and
& ALBERT HALPRIN . @ you couldn't find?
# resumed the stand and, having been previously duly W  A: No,That was — I was looking for z
15 sworn, was examined and testified further as foliows: m significantly broader statement but —
] MR, KING: We are back on the record at § Q: Okay Why don't you then find for me the
m 1:48. m language in the orders that you believe gives rise to
e EXAMINATION (Continued) [8] express preemption,
®© BY MR.TILLERY: m  A: Is this the orders stacked up here in
ng  Q: Did you do any rescarch or investigation 1o chronologic order?
1 over the lunch hour? s MR, BENNETT: Yes.That was my azempt.
2 A No. 117 THE WITNESS: It is certainly not
(131 Q: Okay.What's the difference between n3 chronologic order.
11 express and implied preemption? pg MR, BENNETT: No.
ns  A: As it states, there are certain actions ns  THE WITNESS: The parts I am looking at
(16 which by their very nature require preemption and 18 here aﬁ: in the Computer II reconsideration order.
17 thar's implied presumption. Express preemprtion is, 17 BY MR. TILLERY:
g as suggested, you issue an order that says, “We ug  Q: Okay. Why don't you identify on the record
e preempt.” 15 the references you are making.
=q Q: So unphcd preemption would be dcﬁncd in oy A: Okay. The paragraph 154 explicitly
(21) what way? o {21 Ppreempis the state.
2z A: As necessary, as that preemption whichi is @ Q: Why don’t you read it.
Page- 154 Page 156
(1 necessary in order for the action which is being n A: "We preempt the states here only to the
(2 taken to be cffcc-:mal.r { @ exzent their terminal equipment regulation is at odds _
B Q: Which action that's taken? @ with the reguiatory scheme set forth.” ' '
w  A: The precmptive action, @ Q: What does that mean?
/m  Q: What type of preemption is involved here? = A: That means any state attempt 1o regulatc in
® A: Ithink it is a combination of the two. @6 a manner which is at odds with the regulatory schemc
m  Q: Of what — which two? m set forth in this order is explicitly preempted.
@#  A: Express and implied, @  Q: Okay.So take it the next step further.
m Q: Okay. How is it express preemption in this w How does that preempt anything here?
o) case? What part of it is express preemption? 1 A: I — to the extent to which — at least one
ry A: In this case, the states have been 111 case that I can think of quite clearly is to the
(12 expressly preempted from coatrolling the derariffing 1z extent to which there are claims here based upon the
(3 of CPE and from engaging in any tariffing behavior 1w specific notice that the FCC approved and, indeed,
(14) thereafrer, (14 required AT&T to make in 1983, any claim by a state
#1151 Q: Okay. Now, are you referencing a document 15 that that was improper, [ would say, is explicitly in
ne when you say that, express presumption? e conflict with the federal order.
1 A Yes. ' m G Any other basis other than that one
ve Q: Okay.Tell me the citation to that vy section, 150 — paragraph 154 on express preemption?
(19} specific document that gives you a bas:s for cxprcss ne  A: On express preemption?
{20 preemption in this casc. ro  Q: Correct.
21 A: Okay.In the Computer II orders, the v A: The one that [ found. I'm not sure of
[22) states are expressly preempted from tariff and CPE. ez others.
McCorkle Court Reporters (312) 263-0052  Min-U-Script® (41) Page 153 - Page 156
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Page 149
question.

THE WITNESS: Another — what do you mean,
“another™?

BY MA.TILLERY:

Q: You said that there is a difference berween
Congressional precmption and agency preemption,
right?

A: Yes.

Q: Okay. What — what other — you said that
Congress had the authority to preempt other agency
action?

A: Other federal agencies, yes.

Q: So you were talking about federal agencies?

A: Yes.Yes.Yes.And — one federal agency
cannot preempt another federal agency.

Q: Right. Is there a difference between the
authority of a federal agency t0 preempt state law
and Congress’s authority to preempt state law?

A: Congress can preempt any state law
consistent with the Constitution by passihg 2 statute
doing so. And courts will tend to interpret a
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statute as occupying the field or constiruting field

Page 150
preemption unless it is specified otherwise. Agency
preemption can only be on the basis of specific . '
empowerment by statute, and unless Congrcss has
occupied the field or indicated — given the agency
authority 10 occupy the field, agency précmption
pursuant to a starute is generally deemed to preempt
only those actions inconsistent with the federal
authority. o

Q: S0 tell me the circumstances where a
federal agency may preempt state law.

A: Any time it is granted authority by
Congress 1o do so. There may be certain
circumstances — .

Q: Congress gives federal agencies the
authority to preempt state law?

A: Yes. .

Q: And what happens when it doesn't give
federal agencies the authority to preempt state law?
A: Unless the agency has some type of specific

executve authority granted 10 it to preempt state
law, it doesn't have power otherwise to do 50.1
mean federal agencies get their power either through

e
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, Page 151

statute or through executive delegation. R

Q: Could you tell me the limits on a federal ' BERR
agency's authority to preempt state law?

A: The limits are the outer limits of what -
they have been granted by Congress.

Q: How? Is that — is that a statutory
limitation, something that's within a specific
federal statute?

MR. BENNETT: Object to the form of the
question.

BY MR.TILLERY:

Q: Or 2n enabling statute?

MR. BENNETT: Sull object to the form of
the question.

THE WITNESS: Nort a single one.What
courts do is when there is agency action preempting,
is they interpret the relevant federal statutes o
determine in each case, based upon the specific
language of that statute, or in the case of executive
delegations, the executive delegation, how much
authority was granted to the agency.

MA. BENNETT: Steve, we are at 1:05.I'm

1
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having hunger pangs but I don't want 0 — if you ‘ '
have — if you want to finish something up, I'm happy_
for thart to happen. I )

MA.TILLERY: We can stop here. That's
fine.
MR. BENNETT: Whar do you want? A half
hour? You say you are going to go the whole 45?7
MR.TILLERY: We are off the record.
MR. KING: We are off the record at 1:00.
(Whereupon, at 1:00 p.m., the deposition
was recessed, to be reconvened at 1:30 p.m. this same
day.)

Page 149 - Page 152 (40)
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Page 145
(1} object to the form of the question.And I also think
@ that this may call for a legal conclusion owurside the
3 area of the witness’s designation. But subject to my
¥ objection, the witness ¢an answer.
8 ‘ BY MR. TILLERY:
8] Q: Is that question calling for opinions
m outside the scope of your designation and your —
8 your competence? He just objected that maybe it
@ calls for something beyond the scope of your
no designation and the field of your expertise. Is that
n1 true?
(171 A: Not — [ wouldn't say 50 but —
13 Q: Okay Well, then, why don’t you tell me
14 what complete preemption is?
1s1 MR. BENNETT: I stll object to the form of
e the question.
pn THE WITNESS: I'm not sure of the phrase
18 “complete preemption,” I think it — you are
e referring there 1o preempiion of the field, which
0] means that where the federal government, in
(27] particular, occupies a certain area, it is deemed to
22 totally oust the states from cnggging in any activity

Page 146
1] in that area whatsoever.
@ "BY MR. TILLERY:
™ Q: S0 youdon't know if there is a distinction
@ berween complete preemption and field precmprion? To

5 you, they are one and the same?
# MR, BENNETT: Form objection. That’s
m vague.
® THE WITNESS: Once again, I'm not familiar
t with those terms. There are two types of prccmption,
po] which I would prefer 1o differently. One is
11 preemption of the field, the entire field, and the
112 second is the preemption of certain types of
3] activities in the field. Thart's the distinction that
14 I would draw. Preemption of the field I would
ns describe 2s — as complete preemption.
(18} BY MR.TILLERY:
171 Q: What's ardinary preemption?
pe MR. BENNETT: Object to the form of the
9] question.
2oy THE WITNESS: I would describe ordinary
211 preemprion — once again, I don't use that term — as
122 preemption of certain activities.

Page 147
it BY MR.TILLERY:
| Q Give me an example of ordinary preemption
m vis-a-vis field preemption.
4  MR.BENNETT: Form objection.
m THE WITNESS: Ordinary preemprion, I'm not
& sure if ] would use — once again, that term, that’s
m not the term I would use — would be preempting a
state, for example, from enacring any provision less
stringent than what a federal provision might be but

&

®
(g permitting them to enact more stringent provisions,
(11 add additional requirements 10 a certain activity.
17 Field preemption would prevent the state from acting
(13 in that area in any way regardless of whether it was

[+4] more Or less stringent,

18] BY MA.TILLERY:

pg  Q: Do you know the difference between agency
n7 preemption and congressional preemption?

pg;  MA. BENNETT: Objection to the form of the

(g question. It is vague,

ey THE WITNESS: When you said do you know the

@1 difference —
22 BY MR.TILLERY:

Page 148

1 m  Q: Right. Do you know the difference? Is
i @ there a difference? o

@ A: Yes.I mean —

w  Q: What's the difference?

m  A: Congress can, among other things, preempt
i other federal agencies. Agencies can't.

m Q: Agencies can't preempt another federal

i; agency but Congress can?

@m  A:Yes.

no  Q: Is that the only difference berween them?
¢y A: Both are subject o court interpretation of
i1z the nature of the preemption. I think courts give
3 different weightings to them. Any agency preemption
14 has 1o be solely on the basis of the authoriry that
115 Congress has granted the agency to preempt.

e Q: When you are talking abour agency
p7 preemption, are you talking abour another federal
(e agency?
(91 A: I'm sorry?
(z00 Q: Are you izl.king abour another federal
@1 agency?

2z MR.BENNETT: Object to the form of the
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1 have you? m  @: Will you — you haven't read any of the
m  A: This is from a federal court judge @ proceedings in the file before Judge Budler in
@ remanded? 13 Alabama in the MDL proceedings?
# Q: Federal judge. w  A: No,Ihave not.
s A:No. &  Q: And you have po intention of looking at
| Q: Okay You haven't scen the appeliate & those unless otherwise directed?
m decisions from the court of appeals, Seventh Circuit m  A: No.l — 1don't even know what the — you
@) Coust of Appeals, regarding the petitions for writ of @ said —
s mandamus with respect to those two remand orders? ®m  Q: What those are?
noy  A: No. ' ng  A: — the same people bringing the — I don't
m  Q: You haven't seen the Fifth District Court 1] know whether it is the exact same or what but, no,
'z of Appeals decision in this particular case? 1z don't know anything abour that case. Right. Right.
3 A: The state court — Inm  Q: In your report, I think you titled i,
pe  Q: Yes. 14 *Testimony Report,” you reference in 2 couple of
ps  A: — Fifth Court of Appeals, no. lus; different occasions the fact that the plaintiffs are
pe  Q: You haven't seen the 1ith Circuit Court of {pe in the wrong forum. Actually, you say that in the
1 Appeals decision? nn conclusion, as well. Do you remember?
ne  A: The onc that you mentioned before? _ ne A Yes.
ne)  Q: Yes, with GTE. , pe @: What's the right forum?

@ A: No,Ihave not. m  A: The FCC is, I think, with respect to most .
@1 Q: And you have no intention, unless otherwise |24 of the claims here, at the right forum. i . - '
iz directed, to analyze those decisions as you sit here 21 Q: The same FCC that's tken three yearsand . =

i R Page 142 Page 144 -
" rig(ht' now? - ‘ 11 not acted on the motion for declaratory ruling? T
m  A: To look at the procedural history of this . @ That's the right forum?
[@} case — @l 7 A: For — for claims about AT&T's — most of
v Q: Correct. w; the claims of AT&T's conduct, not — there were some
s A: — or the GTE case? 5 that I didn't indicate were preempted but, yes, if
&  Q: Yes. 6] someone believes that the conduct of AT&T with
7 A: The only one that I think I said 1 respect to most of these marters was unlawful or
8 differently about would be the GTE case, which, @ inconsistent with what they were required to do, the
to; insofar as you represented, it is the same issues in m only place that you can go for that is — is the FCC
1oy this case with respect to GTE. I — that one I'm 110) or you could initially bring a complaint in federal
11 sufficiently interested in to see if — if, in fact, (11 court alleging that AT&T has not complied with the
(12} the court made a finding thar a state was free o (127 Communications Act, But it is a Communications Act
pa) regulate GTE. I mean I would be very — to do things . tia) marter and it has 1o be by a body that is competent
pay like require GTE to tell people, or acquire any 14 10 enforce the Federal Communications ACL.
ns independent phone company to tell people that they us  Q: Could you explain to me the legal doctrine
¢te don’t have rto rent from them, that there are great ;18] of preemption, what it means to you?
117 alternatives out there or things like that, that one (m  A: Yes. It means superior authority ousts
18 I will probably read just for that purpose to see if pg another authority from enforcing or enacting laws or

119 that's whart the court ordered, particularly given the
o] fact that there seem to be some dispute berween y
@1 defendants’ and plaintiffs’ counsel about exactly

®2) what the case said.

pe regulations in a certain area.

pg Q: Do you know what complete preemption is?

zy  A: I'm not sure if [ phrased it —
mz MR.BENNETT: Objecton. I think [ need to
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(1 in this case?
@  MR.BENNETT: I object to the form of the
@] guestion. I believe it to be compound and to be
4] vague and [ also bv;:h'cvc that it lacks foundation.
m  THE WITNESS: I guess some of it | would be
#) interested in, aithough, as with other things, at
1 least as T understand it, I probably prefer to see
18 some of it at a later point. I mean I'm not — 1
® have not been asked to render an opinion on the
oy validity or lack thereof of any of these federal
(11 courts decisions.
12 BY MR.TILLERY;
13 Q: So when you say you want to sec irata
4 later point, when would that be? When you write your
(15 memoirs or whatever? '
s A! After the casc is over. If —
171 Q: And are you talking abour at a time when
11 this lawsuir is over?
19 A: Yes.
= Q: And why is it you wouldn't want to know
1) thart right now? o o
iz A Because I have not been asked to render an

Page 138

opinion on it.

1
= @ (Cough) Excuse me. I'm sorry.

®  A: I'm, obviously, sorry you are sick, as
® well. But to the extent to which a court has

15 attempted to render a decision on some of the matters

€ that I am rendering an opinion on, after almost 20
M years without the type of context that I have or I
@ say the knowledge that I have, which is probably
s based in large part upon the skill of counsel, I'm —
{10 it is not clear to me — Aitisclearto me that I
11 haven't been asked 1o render an opinion on it but, B,
1z it is not sornething that I think is helpful to '
113 rendering this type of opinion. :
4 Q: So you have no intendon of doing any
1:5 analysis of these opinions, I gucss. do you?
18 A: The answeris asl sii; here, no. Iflam
017) asked to do so by counsel, I will be happy to do so
18 bur — but if nobody asks me to do that,I'm not
s} going to just do it on my own, although_ I probably
0] will make a note of it and after the case is over,
1] sometime — actually, I'm not sure if [ wiil. I |
fz2y probably would ask counsel if, in fact, given the .

Page 139

1 dispute thar's taken place here, abour how on point
2 these things are and ¢erainly if I write my memoirs
[ or a history of the period, at that point I would’

1] expect to do research on a whole variety of decisions
5 that — at different tmes, you know.

i Q: And critique them?

m  A: Interpret or misinterpret.

m Q: And sort of critique them, like the Fifth

m District Court of Appeals decision, maybe?
ey A: The —
pn Q: Would you say?
1z A: You know, as [ say, any of them, the same
113 way friends of mine have written textbooks and -
p4 criiqued some of those decisions. ’

ing  Q: Right. Now, let’s make sure we are clear

g abour those decisions on this record. I'm talking

17 about the decisions, two decisions, by Federal

8] District Judge Paul Riley in the Southern District of
19 lllinois and the appeals to the Seventh Circuit, any
o) orders relating to those you haven't seen; right?

1 A: The — the — ’ ) ) )
ra Q: You are talking about the removal in this . .-

Page 140

(1) case? This case, you have not seen those?

Jm@m  A:; Idon't recall seeing —

@ Q: Okay.

w  A: I'm — I'mquite sure I don't recall secing
any appeliate decisions on it.

g Q: Well, the removal decisions, opinions, are
[ not in your file. Are you saying that you have

@ looked atr something? o
©  A: I'm saying I certainly have not seen any

G}

po appellate decisions on that.

(1) @: No.The removal decision.

(177 A: On the removal, I don't recall seeing it.

3 I know that the history of this case was being — 1

(4] thought it was dismissed, actually, and then

ig reinstated. You described it somewhat differently

116 bur that was part of the informal or formal — that

(17 was part of the oral history of the case that I was

1e given.

s Q: My question is this: So that we are clear

2o on the record as to what you haven't seen, you have
201 no recollection of seeing the orders of Judge Paul

22 Riley remzanding this case on two different occasions,
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(m  Q: Okay. Is there any distinction between
121 AT&T and Lucent insofar as your preemption opinions
@ in this case are concerned?
4y  A: No.
5 @ Now, with respect to the cases that were
6 sent to Alabama, were you advised of what the federal
m judge did in that case, any rulings made?
® A: No.Imean] — I wasn't awarc of the
® cases, as I just told you.
(e Q: Were you aware that claims of federal
(11} jurisdiction were made based upon preemption of those
117 claims?
A: No.
Q: Do you know if that judge ruled

113}
[14]
15 specifically on those points? ]

gl A: I will repear. Since [ didn’t know of the

1 cases, any — anything that you — the answer is no,
18] 1 don't know any — 1 didn't know the cases existed.
pe Q: ITdonm't mean to quarrel with you.
ro  A: No.

21 Q: But have you tried to do an exhaustive
2z analysis in this case?

. Page 134
(:;— A: Of whart?
@ MR.BENNETT: Object 1o the form of the.
@ question. _
) BY MR.TILLERY:
51 Q: Of these issues?
i A: Of whether there are other cases pending?
m  Q: No,I mean one of the major issues of your
(8 report is preempuon, isn't ir?
m  A: Yes.
por Q: Have you tried to do an exhaustive
4 background analysis?
3 MR.BENNETT: I object to the form of the
[13) question.
[14) BY MR.TILLERY:
it Q: On — that would allow you to render
" e opinions in this? _
i MR.BENNETT: Same objection.
ne  THE WITNESS: I have examined everything I
's1 think is relevant.
0] BY MR.TILLERY:
1217 Q: You don't think that a MDL panel sending
(22 c2ses 10 Alabama and then the judge ruling

M

W
0]
n
nz
na

14
15]
(18]
17
(18]
ne)
120
21

. Page 135
specifically on claims of preemption would be -
relevant to your opinions?

A: No.

MR. BENNETT: [ aiso object to the form of
the queston because you are using preemption in the
removal context, which is different than this
context. But subject to my form objcctioxi, You may
answer the question.

THE WITNESS: All right. The answer is
no.The 6pinions I am rendering are based on what
the FCC did on that order which is no longer subject
to appeal being upheld. What — you know;, insofar as
some of it is — of why we did it — ‘

THE REPORTER: “Some of it is” —

THE WITNESS: — is why those orders were
done, what the context was, what the history was,
what the FCC was trying to get at through those
orders. None of that is impacted in any way by any
of these developments or, indeed, by anything that
happened, say, after 1996 insofar as that's the — ,
the area covered by this. My specific fammamy

-

P

with what was going on at the FCC was.‘bbviouélfr; SRS oo

i

)
[

18
™
[8]
o]
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{19)
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. Page 136.
greatest through 1987 when I was there and I would
say I was actively involved in these types of things

through the mid 1990s.
BY MRA. TILLERY:

Q: And it isn't important to you what a
federal judge thinks abourt the preemption issues that
you are giving opinions on?

‘MR. BENNETT: Object to the form of the
question, also on the grounds that it lacks
foundarion. ‘

THE WITNESS: The answer is no. The
opinion that [ am giving is not based vpon a
subsequent court case on maters that may touch on
this.

BY MR.TILLERY:

Q: I understand that. I understand that you
are rying to — you are, I guess, you are trying to
keep your view pure with respect to anything else
anybody clse has said; right? My question is this;

If you are trying to do a thorough analysis of this,
wouldn't you be curious about what these federal
judges have said abour your specific area of opinion

Page 133 - Page 136 (36)
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(1 not preempted their application to the telephone

tz companies.” Right?

m MR, BENNETT: You don't —

4! BY MR. TILLERY:

@ Q: I'm asking you if you agree or disagree

s with that sutement. .

m A: No.lthink it is a very oversimplistic

@ statement which is just not accurate. There are some
@ activities in connection with CPE which would be
1oy preempted even if they applied to other entities. 4
1) classic example is a requirement to provide a CPE or
[tz to say you can't take CPE back if somebody doesn't
13 pay for it, which existed before, wouldn't maner

(4} who — 10 whom that applied. It was clearly
ns preempted,
g Q: And the facr that this petition now or this
17 motion for declaratory ruling is nearly three years
g old doesn’t mean anything to you in terms of the
1s; FCC — the probability of the FCC's action on it?

o MR. BENNETT: Objection to form.

y  THE WITNESS: I think that — there is no

1221 doubt that the — the 'possibi]ity of the FCC acting

8

N Page 130
(1] on it is lower with a three-year-old petition than it-
2 would be with a three-week-old petition but it — the
m FCC, you know, has — can handle declaratory rulings
) solely within its discretion and typically exercises
i5) discretion like that in wildly varying fashions,
[é] depending on who happens to be around. I mean the —
M sometimes somebody will come in and dismiss 500
te; things that have been sitting around for 15 years and
7] sometimes soraebody will decide this is an important
pio) matter and I want to freshen the record on it after '
(11} it’s been sitting around for a lot more than three
(121 years. So a lot of things could happen but if you
13 gave me rwo petitions without letting me tead them
14 and said one was thrcc-ycars old and one was three
15 weeks old, you know, actually, as I think abour i,
116 it is hard to even say that. I mean I think that the
' possibility of the FCC acﬁng on it at some point
(18) 15 — is probably about the same.The possibility of
i»9) the FCC granting it is probably somewhat lower,
fzq) although since it is a very small percenrage oE
1 petitions which is going to be granted in any event,
23 the FCC — I would probably say that that would be

Page 131

111 some difference.

@ Q: You haven't been retained to work on thar

@ petition, have you?

@  A: I have not

15 MR, BENNETT: Steve, before we go on, I was

@ a little bit nervous that we never marked this third
m amended complaint that he was rcfcréncing earlier.
Do you want to mark it? '

m MR.TILLERY: That's fine.
po; MR. BENNETT: He has one in his file that

f11] has a Bates range.
tz  MR.TILLERY: Why don't we hand it to him
133 Or you can state on the record the Bates range of
1141 what he has been relying on.

st MA. BENNETT: Throughout some of

ns Mr.Tillery's examination, Mr. Halprin was looking at
(7 a third amended complaini. The Bates range for the
r8) third amended complaint for Mr. Halprin's file is
g BHLP2860 through BHLP2865.

{207 BY MR.TILLERY:

e1  Q: Were you aware that other cases were

2 consolidated in an MDL and sent to a federal cdun in

Paga 132
m Alabama for proceedings?
@  A: Cases other than the ones that were
i3 consolidated here? You said, “other.” Other than
@] what? ’
5 Q: Other claims against AT&T with respect to
@ the leasing of embedded base products, telephone
1 products. Were you aware that other cases were on
8 file?
®m A: No.
poy Q@ Were you aware that there was a MDL panel
1y that sent various different cases after they were
12| removed to 2 federal court in Alabama?
13 MR.BENNETT: Could I have that — could I
14 have that question back, Steve? I'm sotry.
ng  MR.TILLERY: Yes. I will restace it.
0| BY MR. TILLERY:
nn Q: Were you aware of the fact that other cases
118) against AT&T making similar claims were filed in
e other pars of the country?
per A Cases not covered in this?
@y Q: Correct.
2z A Yes.No,I was not.
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(11 issue a public notice? m A Yes.
@ A:Theydon't have to.They do on occasion. @ Q: And where it says — the paragraph that
m IfIhad 1o make a guess, it's hard, I guess it would - - @ starts, “this lawsuit.” Do you see that? “This
1] be a minority that were put on public notice. #) lawsuit filed more than a decade after the Commission
5 Q: Even though they act on them? ® derzriffed CPE™? Do you see that complaint — that
# A Yes, even the ones they act on. # paragraph, sir? :
m Q: A minority? m A:ldo.
]  A: Are put on public notice of petitions for ® Q: Why don’t you read that paragraph, five
m declaratory ruling, yes. ® lines, and tclf me if you agree or disagree with the
ney  Q: Do vou know whether the FCC issued a public o statements contained within it.
[11] notice with regard to this petition? t1;  A: “This lawsuit filed more than a decade
(22 A:Ido not.Ido not, 12 after the Commission detariffed CPE and placed
13 Q: Do you understand whether — strike that. 13 telephone companies on the same footing as other
(14 Let me show you what's been marked as () providers of CPE™ — :
15 Plainriff’s Exhibit Number 2, sir. ns Q: Yes.Yes.
e MR.BENNETT: Do you have one? ng A — “challenges” —
pm MR.TILLERY: Yes, it is your — p7 Q: Just read it to yourself and —
n&  MR.BENNETT: Okay. ps A: I'm sorry. .
ng THE WITNESS: Yes, sir. ps Q: Just read it to yourself and tell me if you
0] BY MR.TILLERY: 1m0 agree or disagree with that paragraph. o
@1 Q: Have you ever seen that? g1  A: The — the answeris that I guess I'agrcl:rc _ :
rz  A: Ibelieve so, yes. ez with it if it — if ] interpret thiS 10 MEARTO - -~ - =ormm -
Page 126 . Page 128
1 Q: When did you see that? What is it, by the i explicit tariff regulation but I disagree if it k
@ way, just for the record? @ includes de facto tariff regulation, which isn't
m  A:Itis a memorandum of Federal @ taniff regulation but the cquivaicm thereof. Sol
# Communications Commission as amicus curiac. @) agree with a literal reading of that.
18 Q: In this case? | Q: You agree with a literal reading to the
w  A: Yes. g extent that it is interpreted as literal, you said?
7 Q: Which was styled at that time Donna Crane m  A: Yes.That — that —
@ versus Lucent? ®  Q: Tariff?
A: Versus Lucent Technology. I'm sorry. | m A: That clearly none of the activities here
f19) just read the caprion, the same as the other one oo explicitly would subject AT&T to tariff regulation. |
(11} where I just read the thing. 11 They don't do it through the mechanism of tariffs.
pz Q: Right {1271 So that, I guess, I agree with it.] have to agree
1ts)  A: That's correct.As best I can recall, it . 13) with that. That's correct.
{14y was after the — the inirial dare that I was going to ~ln  Q: Why don't you go to the next paragraph,
(15 be deposed on. It was — 115) that one that starts under the topic, “The FCC's
ne Q: It was after you prepared your repor, ne position on preemption.” Do you see that paragraph?
(7 wasn't it?
tn A Yes.
18 MR. BENNETT: Foundation objection. 18  Q: The last line of that paragraph?
1 THE WITNESS: I think it was. °
ns Al Yes.
t20] BY MR. TILLERY: : @ Q: “To the extent that those laws would apply
:;j Ok:;;Okay. Now, why don't you g0 1o page 3. fe1 generally to the sale or lease of CPE by companies
: iz other than telephone companies, however, the FCC has
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(1) strike that.
= Have you covered all of the claims,
[ remarks, statements in the complaint which you feel
W are preempted?
s A: Ibelieve so.
@ Q: All right. And have you given me all of
[ the bases for your claims of preemption?
E  A: Ibeclieve so.
m  @Q: Sir, you have told me, I think, that you
{1q were unaware of the petition for rulemaking filed by
1] AT&T — the declaratory rulemaking in M.iy of 1999.
pz Az Itold you I wasn't sure. [ don't recall
(3 it 2t the moment.
pe Q: Did ény of the attorneys ever give you a '
(1§ copy of that petition for declaratory rulemaking —
re  A: They may have,
nn Q: — ruling. Let me just make sure that the
pa record is clear because I keep misstating what it is
(19 that they filed.
ra  Inabout May of 1999, AT&T filed with the

1 Federal Cornmuriications Commission a perition for

. 1z declaratory mhng

Page 122
i  A: What — what did it seek? ,
1 Q: A ruling that the claims being made in this
@ case were preempted. Were you aware of that filing?
# Al ]— I'mnotsure.l mean I — I know '
ts1 that — that that's the position that the plaintiffs
1] have taken consistendy and I know that —
M Q: The plainrtiffs or the defendanis?
® A: I'm sorry. Excuse me.You are correct.
9 That the defendants have taken consistently. The |
1:6) plainriffs have taken the opposite, and that [ know

(11 the parties participated somehow before the FCC,
1z which resulted in the filing we discussed earlier
(13 that was made.

e Q: Well —

1#:  A: And I don't know what initiated that,

ne whether it was a petition for deciaratory filed by
(17 one party or the other. I ﬁmy well have reviewed the
(18] mechanism but having looked at that filing, didn't
e .delve — didn't issue an opinion that locked at that,
lzy that required me —

2y Qi Well, it is not in your materials That's

@ what I am wondering. Have you reviewed that?

1
12
=
]

[1a)
1)
13
13
[14]
[s
{16]
17
e
(8]
f20]
R
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MR. BENNETT: Steve, it is in the )
materials.

MR.TILLERY: In the supplemental stack?

MR. BENNETT: Not in the stuff that was
just produced to you.This isn't stuff that you have
looked art today.

BY MR.TILLERY:

Q: Do you remember looking at it?

A: As1say,I very well may have The
subject matter sounds familiar but I don't remember a
specific docurment.

MR.TILLERY: Give him the Bates range in
his own file — or just give it to him.

MR. BENNETT: Sure.

THE WITNESS: It is a2 motion. It is styled
a mMotion, not a petition.

BY MR.TILLERY:

Q: A moton. Read into the record, if you
wouldn't mind, the actual style of the document.

A: “Motion of AT&T Corp.And Lucent
Technologies, Inc. for Declarztory Ruling.” I mean
1—

1oy
(1]
112
(3]
[14]
19
1]
!
[18]
119
[20]
21
122

 Page 124

Q: When was it filed, sir?

A: May 24th, 1999.

Q: Has the FCC acted on it?

A: [ don't know. I'm nort sure if the — if
the filing that we discussed was responsive 1w it but
I just don't know.

Q: Is it surprising to you that the FCC has
not issued a ruling on the petition given that it is
now almost three years old? ‘

A: No.

Q: That's not surprising?

A: Not at all.

Q: Isn't it FCC's normal practice after
receiving petitions to issue 2 public notice
announcing that the petition has been filed and
setting comments deadlines for all interested
parties?

A: Petitions for declaratory ruling? No. 1
would say a significant majority of petitions for
declararory ruling by the FCC are never acted on in
any way whatsoever.

Q: If they are going 1o act on them, do they

McCorkle Court Reporters (312) 263-0052

Min-U-Script®

(33) Page 121 - Page 124




Albert Halprin : ) Charles Sparks -v.

April 8, 2002 Lucent Technologies, Inc,
Page 117 Page 119
11 have been additional requirements of this type before M Q: And have you given me the bases for all of
@ 1986, after 1986, was free 1o come 1o the FCC and ask @ your claims of precmption? If not, picase look over
@ the FCC to make such a determination.They are not @ your notes and tell me if you have any other basis.
[ free 10 go 10 a state and ask the state 10 decide W  A: I think those are the only — I think I
5 that themselves, cither directly or indirectly. : 151 have gone through, as I understand it, the claims. ]
&  Collecting charges for residential 6] mean other things are sort of additional information
m telephone used in advance and retaining the interest m but not claims and you are asking me which claims I
@ earncd on such charges, depriving plaintiffs and @ thought were — were preempted. :
g class members of the interest they would have @ Q: Was there any other statement, remark thar,
ne earned. The mechanism for colicction was a matter (o) 25 a factual basis, that you think constitutes an
p11 that was routinely argued before the FCC.In (1] area in — that's preempted? ’
1z connection with a CPE, the FCC occupied the field. 1z A: The claim that, I guess, in paragraph 78
t131 It — in my judgment, such a requirement could not 13 here, which is because of the mistakes of material
14 have been imposed by a state that would constitute t14 fact, which are detailed above, enforcement of a
(15 regulation. : "|us contract for residential telephonc leasing would be
ne KandL,I— Ithink are preempted but I (16 inequitable. Plaintiffs and class members, a lot of
(17 would not say I'm 100 percent sure.The — insofar n7 these are the same, but did not know there were
(18] 4s someone wants to demonstrate, the way you do it is na meaningful aliernatives available to them. The
f1s) you substitute Sam's Club selling or providing adding ps; nouon that something could be cancelable or a
2o machines, and if wha is alieged here would ' 10 contract could be nonenforceable because people did
1} constitute a viclation in that case, it may be.In @1 not know that there were alternatives to them, is
122 terms of the specific disclosure to the plaintiffs . 1z directly contrary to the FCC determination that the
Page 118 Page 120
1 and class members, that provided by AT&T through the (1 market was fully competitive and that all the - o
@ bill was a matter of federal jurisdiction. The FCC : @ disclosures which had to be made were in the plan
3 had full jurisdiction over it. If anybody wanted to 1 that were approved. I think it is — I think th;?sl'c‘ .
4] amend it, the FCC specifically stated they had full w are the same. There are 2 few fewer, I don't think
151 authoriry over billing collection maners for any 1 there is anything different 50 I'm not going to go ,‘
18] such services. Anybody who wanted billing collection 6 through this zgain and just repeat it because these
m terms aliered could come to the FCC for it, could not m things appear 1o repeat the — yes, they — I think
ts; go 10 a state for it. And representing o plainiiffs @ they — I don't sec anything different here in terms
1 and class members that were provided with certain m of the substance. And the basis for it was, you
te] conveniences and services through the store and then rol know, the set of A — of FCC actions, which were
i1 depriving plzintiffs and class members of the . n taken, in order specifically to prevent the states
121 promised conveniences by closing all the stores. nz from having any control over the provision of CPE
1y That's a2 discontinuance, which in utility regulation, na precisely because of the fact that the FCC believed
14 that's one of the traditional things the state was (4 at that time and for some very significant time

119 able to do, that — a right the FCC took away from
118 them and the FCC was very specifically concerned that

15 thereafter, that the stares which had objected to the

vel provision of CPE through a pure market environment

[t activities of that type they did not want the states (17 and which wanted to impose and had imposed a whole

(e free to do so they preempted them from them. re set of additional restrictions and conditions on the

ts - Q: Okay. ne provision of CPE, would do so throuvgh any mechanism
Ba A: Okay. (20 that they were permined to do so and the FCC didn't
211 Q: Have you concluded everything? @y want thar

227 Al —

7  Q: Have you covered all of your bases for —
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Page 113 Page 115
1 please. _ . _ 11 overrule. I mean —
2 (Plﬂmtlff s Exhibit 2 ldcntlﬁcd.) @ Q: All right.. Please g0 on.
@ (Recess.) B A: Failing ro adequately disclose to

W MR.KING: We are back on the record at

@ 12:17 and this is the beginning of tape 2 in the

i8] Albert Halprin deposition.

m MR.BENNETT: And we are just agreeing here

g that the tape that was just concluded ended and we
¥ are starting this one. And at this point, Steve, I
t10 think I should put on the record here that I'm giving
(11 you guys documents BHLP2252 through 2291, which my
117 records show to have been produced previousty but
3 which you said you didn't receive, and giving a copy
(14 to counsel.
s MR.TILLERY: Okay.
s  MR.BENNETT: And then we have also given
117 you a copy of the FCC amicus memorandum that the
[»8) witness said that he had seen.

48] BY MR. HLLERY:

po Q: Sir, before we went off the record, I was

1 asking you to go throﬁgh the complaint in this case
221 and describe or tell me those claims that are being

Page 114
] made which you believe are preempted.
@m  A: Okay.I was next going to mention number
@ B,21B, whic‘h,. basiézny, says failing to adequarely
1 disclose the total — the total dollar amount that
i they had paid and thart the total amount far exceeded
i the actual value of the telephone cquipment and
@ related leasing services.A claim that you have to
i# tell somebody that what they have already paid
@ exceeds the actual value of tclcphonb equipment and
o related leasing services, in my judgment, constitutes
{11} regulation and is prccniptcd.A state ¢cznnot, through
vz consumer law or clsewhere, impose that rype of
3 requircment on AT&T. ‘
pe Q: And since a state can't, then the litigants
15 can’t, in your opinion?
rel Az Ina state court, yes.
7 Q: Okay. Could they do thar same thing in a
ne federal courr?
ne A: Idon't believe so but since a federal |
01 court always has the power to overrule the FCC on
21 anything it has done, I think it should be preempted
(zz butl can't tell you that — that the court could not

@ plaintiffs and class members the original cost or
m current value of the telephone equipment is, in my
@ judgment, I'm sorry, it is D, is what I would
m describe as sort of pure regulation and, in addition,
{8 the current value of the telephone equipment, given
@ the fact that the FCC for some purposes had set that
o value, I'm not even sure whar it means but it appears
1111 10 me to be totally regutatory in nature and outside
{1z the jurisdiction of the state.
113 E, fail to adequately disclose to
4 plaintiffs and class members that there were
15 meaningful alternatives available to them in lieu of
(s continuing to make lease payments. Once again, in my
17 judgment, permitting a state through any mechanism to
(18] impose that type of requirement on AT&T, totally
15 preempted. '
) Failing to adequately disclose to
1) plaintiffs and class members thart participation of
ez lease program was not required in order for

- ' Page 116
(1 plaintiffs and class members to continue to receive
@ regular utility service. All npotices of that type
@ were within the jurisdiction of the FCC with rcspciﬁt :
u to CPE.They determined what was necessary and
preempted any inconsistent state action, whether -
g accomplished through utility regulation or other

m means that were de facto, that would constitute —

# had 10 constitute de factor utility regulation.

® Failed to adequarely disclose 10 plaintiffs
»o) and class members that the charges appearing on their
1+ bills for leased equipment were for residential
117 telephones. Once again, the form of the bills for
113 CPE, strictly under federal jurisdiction, 2ny attempt

[+ to regulate urility bills with respect to the
18 provision of CPE is reguiation and was preempted by
& the FCC.
17 Failing to adequately disclose o
ne plaintiffs and class members their right and option

G I

t8) to terminate the rental agreement ar will. Once

o again, disclosure to plaintiffs in connection with

@1 the provision of CPE was done pursuznt to FCC

1z determinations. Anybody who thought there should
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can explain that 1o me a lirtle berter.

A: There was specifically ownership of CPE
uansferred.

Q: Right.

A: Which was not the case with GTE.

Q: Okay. Is that the distinction?

A: Yes.

Q: Okay.Tell me what separate orders were
applicable.

A: There certainly were separate discussions.
The FCC initizlly proposed to apply separate
subsidiaries to GTE and, after consideration, decided
not o do so.

Q: Yes, I'm — you told me that there were
separate orders affecting AT&T and GTE.

A: But by “orders,” | was referring o the —
the content of the rules.

Q: Well, what you are saying is the
distinction is that AT&T was required to setup a.
subsidiary, A-T-T-LS; right? .

A: And that the equipment was sold to that
subsidiary.

m
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Q: Okay. So teill me how you get from that, we
will call point A, to a distinction in c!zums or
bases for preemption, point B, with r:spc::t to these
rwo different companies. How does that get youto a
different place?
A: [ have not read the 11th Circuit but [ know
in the — thar the appeal, which was wken from the
Commission’s Computer I order, the court, in looking
at the regularory scheme that the FCC established for
AT&T and determining that that was fully sufficient
to preempt the states over their objection, discussed
the separate subsidiary as a part of that, which was
pot the case with ~ with GTE.I'm not sure whether. -
that had any — any part or any relevance in the 11th
Circuit decision. It could have; it might not have.
I have not, as I have told you, reviewed it.
Q: If you would look at the compiaint and telt
me any other c¢laims you believe are preempred other
than the lease charges that you have u'uually
identified,
MR.BENNETT: I object to that question
because I believe it skips over the whole category

®
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Page 111

I of —

MR. TILLERY: Excuse me. Excuse me. No
speaking objections. If you — what's your legal
objection? '

MR. BENNETT: My legal objection is you are
mischaracterizing what he —

MR.TILLERY: I asked him to identify — it
is very clear. I'm just trying to avoid maybe a
little help on the record. Understand what I am
saying? We are not supposed to do that. That'sa
no-no under our rules. That’s why I said it. Okay?

BY MR.TILLERY:

Q: Now,the fact is — the fact is, see,
because you are 2 big guy and charging 500 bucks an
hour and you are supposed to know all this stuff
yourself so I don't want him helping you.That's why
I object.

Now, my question to you is very simple.1I
want you to go through that complaint and tell me any N
other claims we are making that you feel are’ SR
preempted. ' T

4l
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A: Okay. Turning next to B, failing to . .

Page 112
adequately disclose 1o plaintiffs and class mcmbcrs ‘. '
the dollar total amount they paid in toral far '
exceeded —

Q: You know what I'm going to have to do after
I have just gone through that? Now I'm going to have
to, unfortunately, go off this tape because we are at
the end of tape number 1. So we will go off the tape
right now and — and put in a new wpe. Okay?

MR. BENNETT: Do you want to get this list
done before lunch or —

MR.TILLERY: The list —

MR, BENNETT: Tt is 12:10.

MR.TILLERY: If you don't mind, with
everybody's permission, I would like to go a litte
later in the morning session, if we could, and break
at about 1:00 or 1:30, whatever.

MR. BENNETT: That’s fine. _

MR. TILLERY: Because we are going to usc
up all the time we have here today.

MR. KING: We are off the record at 12:08.

(Discussion off the record.)
MR.TILLERY: Let’s mark this as Number 2,

Page 109 - Page 112 (30)
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A Yes As Irecall it, given my

2 understanding of mandamus and the standard for
@ granting it, probably not, but if the Seventh

i Circuit, for purposes of Seventh Circuit law,

B explicitly ruled on some of these claims, and, you
® know, their relztionship to federal law, yes, then I
m would be interested in reading it

1#  Q: Did you know whether or not thxs casc was
s} removed a second time?
1 A: To federal c_:ourt?

pn Qr Yes.

g A: No. -

py Q: You have no knowledge of thar?
14 A: No.

ns  Q: Do you know whether or not the claims of

116 preemption have been made by the defendantsmore than
71 one tirne? :

8  A: I —1would infer that — I mean if there .
s are — if they are making them in state court, they

20y have made them m federal court several times, that

211 they had made it more than one time, yes.

3 Q: I'm trying to understand here, you are not '

Page 106
(1 aware of the fact that the 11th Circuit Court of
2 Appeals has ruled in 2 case involving claims of ‘
@ preemption ag;iinst GTE, claims of CPE pricing against
s GTE where a defense of preemption was raised, you are
{51 not aware of that decision; right?
@  MR.BENNETT: Steve, I object to the
m foundation for that question, The opinion
{5 specifically leaves open the question whether
ts; preemption is 2 defense and I'm only left to conclude
pa) you are intenrionally misstating the holdings.
1y BY MR. TILLERY:
1z Q: So you are not aware of that case, are you?
pa A: I'm not aware of that case.
t4  Q: You are not aware of the appcl.latc decision
5 on presumption in this case, correct, the state court
e of appeals decision?
1n  A: That's correct.
ng  Q: And thar decision is not even relevant to

('8} you because it is a state court of appeals?

2oy A: To my opinion, that's correct.
ey @Q: Right
2 A: My opinion, which is based upon federal

Page 107
1 law, FCC orders and FCC rules is — is not affected i
2 by that decision, yes.
® Q: I'm trying to understand the choice of your
[# terms “not affected by it.” I'm trying 0 find out
19 if that's reievant to you. Do you want 1o know what
61 Justice Magg says abour this case in the Fifth
m District Court of Appeals or not? Do you?
| A: Sure.]am interested in reading things
= abour this case because the casc has interested me
pe but that's not — if that’s the question you just
11 asked, I don't believe it is necessary for the
11z opinions I am rendering.
pa Q: And if Justice Magg did an exhaustive
4y analysis of these issues, concluded there was no
115 federal preemption, that wouldn't change any of your
1§ opinions; is that what [ understand?
p1 MRA. BENNETT: Foundation.
e THE WITNESS: I never want to s2y never but
g this is somerthing that ! have — I was intimately
ro involved in, I did — I mean I know what took place,
21 I was involved in some subsequent orders that dealt
{221 with preemption, 50 while you never want to say

Page 108
11 never, I find it very hard to imagine any argument ]
@ that could be made that would change my views on

| m preemption of AT&T, which was preempted undera

w different ruling than GTE.

5] BY MR.TILLERY:

© Q: Okay How were they preempted differently?
m A: The — AT&T was required to institute a

1 separate subsidiary, which was not required for GTE,
o and as a result of the divestiture, AT&T was ~—

1o received the CPE with a valuation proceeding and a
(11} variety of specific rules that were not then

(17 applicable to GTE.

pa MR.TILLERY: Read back his answer 1o me,

{14 please.
9 (The reporter read the record as requested.)
(8l BY MR. TILLERY:

pn Q: Itis the last part of that answer I'm

(18 having trouble with understanding, Maybe I didn't
1te] hear it correctly. I understand your part about

o) setting up A-T-T-I-S ATTIS.

=y A: Right,

2z Q: I'm talking about the second part, if you
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A: Has been?

Q: Yes.

A: ] think it is in state court now.,

Q: Yes. Were you aware it was removed?

A: As ] say, 1 believe my recoliecton is
that — yes,1think Ido.

Q: Okay, What were the claims of preemption?

A: I — with respect 10 the removal?

Q: Yes.

A: Idon't know. ‘

Q: What was the result of the removal? What
happenecd? )

A: Oh, 1 know it is in state COUIT NOW 50 At
some point it was returned to state court. I am not
an exper in civil procedure and I don't know how it
got back there but it isn't in state court now.

Q: So what is your understanding of what the
federal judge’s determination of federal jurisdiction
was?

A: I — I just don't know. ! assume he found
that it did not beiong there, that it belonged in - -
state court,

8]
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i Pags 102
Q: Does that have any bearing on your :
opinions? . .

A: I don't know the basis on which he did it.-

Q: Well, let me tell you, since no one has
provided this to you, that, in part, the defendants
in this case claimed that the claims being presented,
just as you have said in this deposition, were
preempted. Oka’y? I'm asking you to assume that.

MR. BENNETT: Well, 'm going —

MR.TILLERY: Excuse me.

BY MR.TILLERY:

G: And the federal judge found there was no
federal jurisdiction and remanded the case, Now, my
question 1o you is would that be important to any of
your opinions to know that and to look at those
papers, 10 look at the court — the federal judge's
order? Would any of those things be relevant to your
analysis of this case? .

MR. BENNETT: ! object to this question
because it is an improper hypothetical. The issues
presented in the federal proceeding don't bear on

221 what Mr, Halprin is saying here.

Page 103

m  THE WITNESS: I'm not sure, The way you
@ described it, since, in my judgment, based on what I
@ have reviewed, clearly much of — many of the claims
# and the basis for them is preemped. 1 — I — there
15 is nothing that a federal district court judge could
1 have written that — that would change in any way my
7 opinion.
BY MR.TILLERY:

B Q: Okay What about the 7th Circuit Court of
na Appeals? Is there anything they could have written
1111 which would change your opinions, in a petition fora
nz writ of mandamus by a decision of the trial court
n3 remanding the case because there is no federal

G

4] jurisdiction?

ps A: I'm not sure if in 2 writ of mandamus. I

& was about to say in an appeal 1o the extent to which
(17 the federal —

18 Q: You know, sir, ] don't mean to interrupt

us you, but you know, sir, there is no appeal from a

e remand order. You understand thag?

gy A: Idon’t.I'm not — I'm not a litigator, ,
2z I did not understand that, ' - e

1 Q: Let me just rell you that there is no such

@ animal. It doesn't exist. Let me tell you that the

@ mechanism that the defendants used was to take, as
s tﬁci.r only option, a review, a petition for writ of

5 mandamus to the Seventh Circuit Court of Appeals, and
@ the Seventh Circuit Court of Appeals ruled that there
m was no basis for changing the trial judge’s decision

i finding no federal jurisdiction. Now, I'm asking you

@ to assume that.
pgg A:r Right.
11 Q: Would any of those pleadings, the papers
(2 filed there by the parties, would any of those things
{131 be relevant to your inquiry in this case?
4 MR.BENNETT: I object to this question
115 because it is an improper hypothetical which
pie] misstates the issues that were presented to the
17 Seventh Circuit, the Seventh Circuit’s jurisdictional
118 basis and basis for its ruling and specifically did
{19 not address any of the issues Mr. Halprin is
P testifying on,
1) BY MR. TILLERY:
2 Q: Can you answer my question?

Page 101 - Page 104 (28)
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1 Appeals agrees with you or not is largely irrelevant M A No.
[ to you, is that what you are saying? @m Q: Okay.
®  A: On the question of — @  A: Ithink — Ithink thar state courts are
g Q: Preemption. 4 not competent to interpret FCC orders.
m A — of federal preemption? | Q: Have you seen —
®  Q: Yes. ® A: They have no jurisdiction. An FCC order —
m  A: Ithink that's a federal question, not a 7 anybody who disagrees with an FCC order or seeks an
8 state question. That even if a state court decides ® interpretation has to go into federal court for that.
m that 2 preemption does not take place, I think # Q: Have you scen any briefing on this, on the
oy wltimately that's decided in federal COUrt, not State na appellate work in this case?
[11] court, ny  A: I'm not sure. I think — [ think I recall
@ Q: So what does that Fifth District Court of nz seeing something but didn't pay much attention to
n3 Appeals decision mean to you then? 113 it And once again, as I have stated, I view the
4 A: Well, I don't know. 4 argument about preemption of state law by federal law
ps  MA.BENNETT: Foundation, objection. [i5 in a state court a5 not necessary for my opinion.
(18 BY MR. TILLERY: pe Q. Are you saving that issues of preemption
17 Q: What do you mean, sir? 171 cannot be finally and conclusively determined by a
18 A: Idon't know. (18] state court?
pne Q: You don't know.You clcm’_t know.I'm ney  A: Ithink a state court can finally and
tzo) asking you if a Fifth District — . 0 conclusively determine that preemption does exist. I -
Ry A: You asked what it means to me. _ 1) don't think they can finally and exclusively —
@2 Q: I'masking you if — you have given — you 1z inclusively determine that it does not exist.
Page 98

(] have been hired to give opuuons m acascon
2 preemption and you are tcllmg mc you havc not seen
@ an appellate decision in this same msc dealing with
" the issues you are giving oplmons on. Is that
@ right?
i A: That's correct.
@ Q: Okay. Were you even aware that one
8 existed? )
o]  A: Thar state appellate court decision on
() preemption in this case?
sy Q: Yes. )
2 A: [ don't have a recollection of being aware
113 of it, no. ' - A ‘ o
pq  Q: And would you dgree with me, sir, that no
115 one, no agtorney in this case who hired you, has ever
i) told you about thar?
17 A: I'm not sure. ] don't recall it. I can't
1 1ell you whether they did or not.
ng @ Would it be itnportant to you what the Flfth
oy District Court of Appeals that has immediate
{21] appellate jurisdiction over this case believes about
iz2) federal preempuion of claims by the FCC?

Page 100
m Q: Were you aware thar the case — this -
@ particular case had been removed to federal district
@l court, in part, based upon clzims of preemption?
1 A: I have — Ithink so, aithough, once again,
15 the procedural history, I think some of that was
contained in the material I read. Once again, didn't
 pay much attention to it.
#  Q: Why not? You just told me that a Federal
® Court's determinarion of this would be important to

16

(o1 you.
iy MR.BENNETT: [ object to the foundation

pnz for that question. The issues presented in the

13 federal proceeding and the issues presented in his -
n4) Teport are completely different.

ps  THE WITNESS: You are asking why I didn't

e pay artenrion to procedural history in this case?

(17 BY MR. TILLERY:

pe)  Q: Let’s just, first of all, get clear on the

118 record, are you aware of whether or not this case
2o that you are giving opinions in has been removed to
{z1 federal district court based, in part, upon claims of

ez federal preemption?
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(m primary jurisdiction and preemption on CPE lease m  Q: Okay Would it be important to you 10 know p
@ pricing by a United States court of appeals be @ that AT&T and Lucent appealed the decision
@ important to you in your opinions here? m reinstating the case and used their filing for a
1 A: On primary jurisdiction? . . K] declaratory ruling by the FCC and the failure of the
® Q@ Orprecmption. . 15 court 10 stay the action based upon the filing with
&  MR.BENNETT: Foundation objection. : 5] the FCC as the appc:il mechanism to the Fifth District
m THEWITNESS: A court of appeals decision ‘ m Court of Appeals?
@ on preemption might — might well be, yes. #  MR. BENNETT: Foundation objection.
1] BY MR.TILLERY: o BY MR.TILLERY:
pe Q: Would you consider it to foreclose your pg  Q: Would that be important to you?
(11 opinions? #n A:Idon't think so, I mean I — as 1
ra  A: No, (12 understand what you have said, no.
pa  Q: You would feel they may, if they — to the : 3 Q: Do you know whether or not there has beena
e extent they disagreed with your opinions, would just, 114 decision by a court of appeals on preemption in this
(g let’s say, have it wrong? . lng case?
e MR. BENNETT: Foundation. v MR.BENNETT: Foundation.
#n THE WITNESS: I don't know.] mean I would nn  THE WITNESS: In this case.
(8] have to read it to see, 1 have — I have seen court 18y BY MR. TILLERY:
e of appeal decisions that I believe were wrong and I nm Q: In this case. .
o} have seen court of appeal decisions that were - ey A: Yes,I mean I think that my undcrsmndmg . t -
1] reversed in Supreme Court. 1} of the decisions by the mal court — . - T
=2 BY MR.TILLERY: - 3 Q: No,court of appeals, sir. ' T
. Page 94 | Page 96
1 Q: Well, do you know if an appeal was taken to m  A: I'm sorry. No, I don't know. _ '
m the Supreme Court? . : @ Q: Would that be important to you 1o know,
m  A:Ido not, @ that the issue you are giving an opinion on in this
#1  Q: Do you know if an appeal — strike that. . w] case has been the subject of an appeal on preemption?
5 In terms of this case, do you know if the ® MR.BENNETT: Foundation objection, It
181 defendants took an appeal from the order reinstating [ overstates the order,
M this case? . - m THE WITNESS: In this case.
® A: Ido not. 8l BY MR.TILLERY:
m  Q: Were you ever provided with a copy of the @ Q: In this case.
no Fifth District Court of Appeals decision on this ne A: To the federal court of appeals?
i1} matter? lnn  Q: This is a state court proceeding.
2 A: Reinswating — iz A: That's what I was asking. No.I mean what
ra Q@ Yes. ' - 113 a state court does on this I don’t think would affect
pa At — the case? * |n4 my opinion at all.
ns  Q: And the appeal by AT&T and Lucent in this 15 Q: So did you ask 1o get 2 copy of this

i*] casc, were you — were you ever provided with that?
1 Ar Yes, I believe — I believe I saw the court

18] decision reinstating this case, yes.

te Q: All right By the wial court?

=e; A Yes.

29 Q: Did you know an appeal was taken from that?
22 A: No,I can't recall that I knew that,

(18 opinion?

(1m  A: The court of appeals decision?

e Q: Yes, state court of appeals decision.

g A No.

Roy  Q: You know, they may or may not — strike
21 thar.

2 Whether or not the Fifth Disrrict Court of
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Page 89

i Q: Did that apply to GTE, then?

@ A Yes

@ Q: Okay You have seen the pcr.it.iori wuh the

#) FCC for a declaratory ruling, haven't you? It is in

15 your supplemental materials.

® A I'm trying to go through it. I remember

m secing the FCC response but I think I said before, I
\ think I have seen the petiton, :

m Q: All right. So did you see the petition

o that AT&T filed with the Federal Communications

1) Commission?
p1z27 A: I'm just not sure,
% Q: Were you aware that they filed one?
14 A: No,Imean I'm not sure if — in all
115 honesty, ! didn't pay that much arrention 10 what was )
18] going on before the FCC,

7 Q: Do you know the status of AT&T's petition

e before the FCC for rulemaking -— declaratory ruling?
ng A: No,Idon't.

ey Q: Have you read the 11th Circuit decision in

21} January 2001 in the CPE case against GTE?

@1 MR.BENNETT: Object to the form of the

Page 90
1] question.
@ THE WITNESS: I can't piace it, no.
@ BY MR.TILLERY:
#  Q: Did you know that the 11th Circuithad -
i ruled on this question that you are giving an opinion
% on?
7 MR. BENNETT: I object to the form of that
# question because it misstates whar the 11th Circuit
@ said.
tL)] BY MR.TILLERY:
p11 Q: Do you know whether they did, sir?
i1z A: Whether they —
a3 MR. BENNETT: Same objection.
pneq THE WITNESS: — issued an opinion on what
181 I have issued an opinion on?
116] BY MR.TILLERY:
7 Q: Yes.
py A: No,Idon't.
() Q: Had anybody talked to you about that here,
(20 any of the artorneys who hired you?
211 A: Idon't recall at all their doing so.
= Q: Well, since January — strike thar.

Page 91
i Since December 1, has anybody mentionedan
@ 11th Circuit decision that's just barely a year old?
= A: Notthatl recall.

¥ Q: Okay. Did you do any legal research on

@ these marters to get any determination by the courts
@ that might have some bearing on any of your opinions?
m MR.BENNETT: Objection to the form of the
1 qucstion.
MR, TILLERY: What's wrong with the form of
{19 that question?
ny  MR.BENNETT: I think he said any level of
rta legal research that has any bearing.
p3 MR.TILLERY: Right, any bearing. -
peg MR, BENNETT: I believe all those terms are

15 vague and ambiguous.

118l BY MA.TILLERY:
pn Q: Did you do any research?
pe A: Yes.

ne  Q: What did you research?
ey A: Iresearched what I deemed to be the -
1 relevant FCC decisions and the court action on those

2z decisions.

Page 92

m  Q: Did you look at any case law?

@  A: Yes, the court decisions on those orders.

@  Q: FCC rulings?

w A Yes, FCC rulings.

m Q: Did you look at any case law beyond FCC

6] rulings?

m A No. )

#  Q: So you weren't, until right now, this

® second, aware of the fact that the 11th Circuit Court
1o of Appeals in January 2001 ruled on a case that was
(1) brought against GTE which, at least in major part,
pg involved CPE pricing, lease pricing?

n3 MR.BENNETT: I object — foundation

{14] objection.
ps THE WITNESS: No,ImeanIcan't —1

15 strongly cannot — [ cannot now recognize anything

17 about that decision. If I looked at it, maybe I
18 would — it would remind me of something or it would

ne refresh my memory but I cannot remember that decision

2o at all.
21 8Y MR. TILLERY:

2z Q: Would a decision that dealt with claims of
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(i A: That sending —

@m G Excuse me, sir. Other than that notice, is

3] there any other claim being made about AT&T's conduict
(4] prior to 19867

© A: Other than that — I mean the fact that

@ they didn't send out additional notices, things

@ involving that notice. )

1 Q: Here’s what I am asking you. I want to

m make sure you are clear with my question.

pnep  A: Righr,
1y Q: Other than that December 1983 notice that
117 you have just referenced, is there z2ny other claim of

n3r AT&T's conduct at issue in this litigation priorto |
[+4) January 1, '86? 7 _

us  MR.BENNETT: I object to ti'ic queston

18] because I believe he was annempting 10 answer it

before you interrupted it.

17

18] BY MR.TILLERY:

net Q: Go ahead. Just tell me.

el A When you say, “their conduct™ —

1 Q: Anything they have done or have not done?
[22]

A: Yes, that they didn't send out additional

_ Page 86
1] ﬁodccs that the — that only sending one on that
2 date and not sending additional notices, not
3 notfying pcoplc subsequent to that about how long
14| the sale and the fixed sale in place covered by the
5 order was going 10 be going on, about not notifying
6] people about what types of — that they might see a
ol pricé increase on a later date, about not making it
8 easicr prior to that date or cheaper prior to that
® date for people to conven from hard wire to modular

1o jacks.As I recall, there was even some discussion

1111 about sort of not specifically telling pecple that

na they could get CPE from somebody other than AT&T.
ta Qi And it is your understanding that these are

114 all claims of things AT&T should have done prior o
(8] January 1, 1986 or after? Which one? Or both?

ner A: I would — I would say both, that these are

117 things that — that they are failures to do this,

ey whether having done ir in some cases is listed as a
(1% reason to believe that they violﬁtcd peopie’s right,
o Q: Who is it who claims that?

21 A: Well, some of that, I thinik, is in the

2] complaim iself. Some of that is in the testimony

Page 87
11 of, I think, both Ms.Turkurst and Ms. Alexander.
@ Q: Okay Where is it in the complaint? You
B have the complaint in front of you.
#  A: “Failing to adequately disclose and expilain
© to plaintiffs and class members material terms
i conditions,” could be before or after.
m  Q: Was that before? Do you imterpret that to
] be before '86?
®  A: I guess in rhis claim it is afier "86,

Q: Okay.

A: And the —

Q: Read on in the complaint and tell me the
other things where you interpret them to be claims
against AT&T before 'B6.

A: ] guess the claims in the complaint

1q)
1]
(1
[13)
(4]
s
[18]
7
118}

iself —

Q: Yes.

A: — are from January 1st, '86 on.

Q: All right. Now, tell me specifically the
things that Ms, Turkurst said about before '86. Can
you do that without looking at her records?

A: No. It would be hard o do so bur partly

(181
(20]
R1

Page 88

because I have the two of them confused to some .

-

@ extent .
@ Q: Do you believe on this record you havc told
4 me the claims they make with respect to pre'86
m conduct of AT&T?

©  A: Not exhaustively but some of the meetings,

M yes.There was considerable discussion abouz the

18] notice itself, the timing of the notice, the fact

) that there was only a single notice, what was not in
119 that notice and what should have been done from
(11 January 1st, ‘84 through '86, indeed, before that as
1121 being — as constituting a violation of consumer

g3 protection laws. '
p4  Q: Do your preemption opinions — strike

(5 that,

ng  Youtold me that your preemption opinions

(17 apply to any company that was leasing CPE prior to

- |ng divestirure?

A: Not leasing, providing.

Q: Providing it. I'm sorry.

A: And where the FCC preempted the state
2z} regulation of that activiry.

(]
I20]
21)
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Page B1
im with respect to CPE by, for example, Wal-Mart in its
2 sale of CPE could be subject to litigation?
@ A: I think in a vigorously competitive
) tmarkerplace like CPE, the notion that a sale was
{5 unconscionable is hard to take seriously.
g & Couid .you answer my question, though?
m  A: I'msorry. May I have the question read
® back? Can I have it read back, please, and I will
] answer it?
g MR.TILLERY: Sure.
(1 (The reporter read the record as requested.)
(12 BY MR.TILLERY:
(13 Q: That's the question.
4 A: And the answer is, as a practical matter,
115 no.And I'm sorry. I did try to respond o that
116 before. I thought I was saying that as a practical
(17 matter, a claim that Wal-Mar was charging
118 unconscionable prices in what it was selling CPE for
I18) is hard 1o — 1o take scriou.r_:ly. ‘
g Q@ Your answer is that no one could bring the
1 claim because it wouldn't be a good case. That's

. @2 what you are saying, I'm asking you whether or nbt_

Page 82 '

11 the claims, to the extent that they could be brought,

= would be pi-ccmptcd?

@  MR. BENNETT: I object to the question

w because I believe that the first sentence in it

15 misstates what the witness previously said.

18] BY MR.TILLERY:

m  Q: Do you understand the distinction, sir?

8] A: Ithink so.

m @ You keep answering it from a practical

no marter where [ understand your answer to be, “Gee,
1111 nobody could really with a straight face claim that
(17 Wal-Mart is guilty of unconscionable pricing because
{13 there is so much competition in CPE sales.” That's
[v4] not my guestion. My question is irrespective of '

ns whether or not you believe a case could be brought,
e from 2 practical marter, would the claims of
(17} unconscionable pricing with respect to a company like
(18] Wai-Mart be preempred?
rei  MR.BENNETT: I object to the form of the
2 question,
Rl THE WITNESS: And I think the answer is it
=2 depends on the proof that was being presented in

Page 83
i1 support of the claim. Insofar as the proof said this
@ is unconscionable because CPE has 1o be treated
differently, if that was the claim, then I think it

1 would be preempted or something like that,

m BY MR. TILLERY:

® Q: The — the proof that's brought that CPE
 has to be treated differently?

@  A: If — if — or if that was the — part of

@ the basis for the claim that it was unconscionable.
pa @Q: Do you think that that qualification you

(1) have just given applies to this case, as well?

=

ng Al Yes.

131 Q: Do you think that the claims we have made
) in this case are that CPE should be treated

ng differently than other picces of — any other things
1 sold or leased or — on the marker?

pnn A: Oh, a great many of them, yes, yes,

ps bevond — ves, absolutely.

ns;  Q@: Where has that claim been made, that CPE is
{20 treated differently? :

|riy A: The claim that AT&T violated people’s

22 rights z2nd should be liable because they didn't tell

) Page 84
1] them of all the competitive alternatives that they
@ could do, if somebody suggested that — thar that
m type of activity was unlawful or improper on the pii't h
u of the manufacturer of adding machines or something
i else, I — I — it is hard for me to see that being

18 taken seriously. People do not generally have an

m obligation to tell people you really shonldn't be

i; doing this, you shouldn't be buying from us, you

1 should be taking from other people and, in additien,

poy a number of the — I mean it might be helpful to go

gty through the things — seem to very specificalty say

(17 AT&T, by complying with the FCC orders during the

113} implementation of detariffing, did not do enough o

(4] comply with consumer protection laws. ‘

s Q: Where do we claim that? That AT&T during
e detariffing? What period of tirne are you talking
17 about?

g A: For example, that the — the notice that

(1: was sent 1o people, which was reviewed and approved
2o by the FCC, didn't adequately disclose to people what
21} their rights were.

ez Q: Okay.
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1 Q: And by thart | understand when you say, “or
[z the equivalent,” you mean to include any action in
[3] any state court under a consumer fraud statute?
4 A No. _ )
5 MR.BENNETT: Object to the form.
15 BY MR.TILLERY:
7 Q: Okay. So the claims that we have made,
& would those be preempted?
e A: Once again, we can go through them. Many
noy of them would be, yes.
n1y Q: I'm going 1o go through those. We are
1a going to Igo back 1o our jumping off point here where
113 you were in the very first one on pricing.
(147 A: Right, .
ns  Q: Whart I want to know now is you have taken a
116 break, you have looked for the specific language in
17 FCC documents, you have been unable to find it. Now,
8 Iwant you to tell me your basis specifically for
(19 claiming that thar lan'g‘uagc in our — in our

o] complaint is preempted.
ey Al l— _

, you said

z2.  Q: You had given me before the br

Page 78

11 that there was specific language in FCC documents.
1 You have notr been able to find that. ‘

m  A:lhave not ‘found the specific léﬁguagc.

@1 Q: All right. Now, tell me why the — you

5 said the lease charges claim in our complaint is

&) preempted. Tell me the basis for that.
m  A: Okay.The FCC orders here were designed 1o
{e} take away from the states the power to set pricing '
m for CPE.
nop  Q: Take away from the states.
M1y A: Yes. ,
121 Q: Now, does that include claims brought under
113 consumer fraud starutes?
04 A: Any claim that was brought under a consumer
115 fraud statute which involved the special nature of
ite AT&T, CPE or the embedded base, yes.
tn Q: Is there a difference berween tariff type
1e; regulation of prices and consumer protection law
(8 limitations on prices?
2o A Yes, :
21 Q: Okay.You don't see that distinction here
122 terms of whettier one is or is not prccniptcd?

n

Page 79

A: To the extent to which consumer protection
law is used 10 impact AT&T or the CPE marketplace, it
is de facto regulation, The FCC, whenever a case in
which a state attempted to use a nonregulatory
statute, whether it be a corporation statute or
another $tamte 10 achieve a regulatory purpose, said
that the form of such regulation is not the important
thing, it is the substance of the regulation.

Q: Just following through logically with your
statement, are you taking the position that states
couid do nothing about unconscionable pricing of CPE
by, say, Sears or Radio Shack or Wal-Marr?

A: I is an interesting question. If a stare
attempted to enforce a starute which said that we are
going to treat the sale of CPE differently because it
is CPE or because of something about the CPE
marketplace, yes, I think the FCC would have
preempted that. :

Q: That claim, those clairns, would be

E

na
[11]
g
13
14

M8

{16]
|
(1e]
ug
29
1)
=2

preempted? R
A: If it involved something zbout the special N
nature of CPE or the special nature of the CPE R
Page 80
marketplace,
Q: Why don't you tell me or describe that in a

lirtie better derail. “Something about CPE,” what
are you mzlking abour? I'm talking abour a claim by
the state, for example, a claim that Wal-Mart or
Sears or Radio Shack is guilty of unconscionable
pricing with respect to sale of CPE. Is thar claim
preempted?

A: And 1 — TI'll try and repeat what I said,
which is if the state says this sale by Wal-Mart is
unconscionable, even though an equivalent sale by
Wal-Mart of an adding machine would not be
unconscionable because we believe CPE is essential
10 — to our citizens and, therefore, has to be sold
on some different basis than an adding machine, I
think that would be preempted.

Q: Okay. Well, let’s take thar backwards,
now, into this case. Do you think, then, that the
claims being brought in this cas¢ are unfairly
singling out CPE?

A: Yes.

Q: You don't think that unconscionable pricing

Page 77 - Page 80 (22)
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11} question,
m THE WITNESS: The answer is, by itself, as
i@ [ understand the question, no, and the reason for
1 that is that the FCC had jurisdiction over CPE at the
@ point pror to deregulation while it was still being
& provided with state -— substanuial state control over
m the pricing. '
® MR.TILLERY: Read his answer back for me,
@ please.
(10 (The reporter read the record as requested.)
1] BY MR, TiLLERY:
nz @ You referenced a preemption order a few
13 minutes ago in one of your answers. What preemption
n4; order are you talking about?
(17  A: The Computer II order.
re  Q: Whart part of that order do you believe
17 provides 2 basis for your claim of preemption with
{18 respect to the application of state consumer fraud
(19 statutes?
g A: The — the pornibn that specifically says',
1] “We preempt the states from apy jurisdiction over
zz1 CPE.” * '

Page 74
[11. Q: You have had your staff go through and
[z prepare summaries of quotes directly from that order;
@ right? A )
47 A: No.
m Q: Well, I thought that’s whart this was
15 including.
m  A:Idido'task — I didn't have my staff 10
[ prepare summaries of quotes. I asked them to
19 transcribe areas that I had marked.
e @Q: Okay. Can you look at the documents that
11 you have here and read for me word for word the
2] language of that order?
#13)  A: You want me to look here rather than at the
14 order?
ns  Q: Any order, any — any language of it thar
n& you want. If you want there or if you want to look
17 at the order itself, whatcvér you want. Do you
e understand whar I am asking you to do?
e A: I think so. - )
o) G And Mr. Bennent — I'tn happy to let
217 Mr. Benneu work with you on that.
22 MR.BENNETT: Qkay.

Page 75
. THE WITKESS: If I can have the Computer I
@ recon. .
@ MR.TILLERY: Jim, I don't have any problem
& with you helping him, just to speed things up. !
[ Won't usc it against you. I swear to God. If you
& could just find it or give me a reference.
m  THE WITNESS: Do you have it there?
B  This isn't the one that I was looking for
@ but if you could —
pee MR.BENNETT: Let’s be off the record fora
11 second while we are Jooking for what we are jooking
na for, '
ry MA.TILLERY: Yes.
[14) (Discussion off the record.)

g MA. KING: Back on the record ar 11:30.

(€] BY MR.TILLERY:

nn @ Sir, you have taken several minutes ina

ps break and on and off the record looking for the

9] language in documents, files that would answer my

f20] question about the specific language in any FCC

21 document where preemption of CPE pricing would be
2z contzined. Have you been able 1o find thar?

Page 76
m  A: What I was looking for was a case in'which‘l' R
@ the FCC specifically stated that no state could .
@ regulate any pricing in any way and I did not find”~
4 it.
@  Q: Isitthere?
i’ A: I'm not sure.
m  Q: Okay. If it is not there, sir, is your
@ opinion about preemption of any state pricing still

@ valid?
noy A Yes.
ny  Q: Why?

g A: Because the preemption of state tariff
1131 control of CPE, which is the mechanism by which
14 pricing was controlied, was specifically intended to

15 permir pricing to be set by the market and the FCC
{18 explicidy and specifically found this was a

(17 competitive market with competitive alternatives and
(18) that any state regulation of those rates would

pig inhibit the development of the market.

200 Q: Now, when you say state regulation of

.1211 rates, are you talking about utiliry type regulation?

tzz71 A: Or the equivalent.
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i consider the pricing?

@  A: Yes, that the FCC specifically found that

@ this market was — which had -~ had had heavily

@ regulated prices by the states, was a very

15 competitive market and that any price control by any
5 state entity would interfere and prevent the

m achievement of an important federal goal and thar,
® therefore, the authority to do that was taken away
@ from them
tg  Q: Do you know if AT&T itsclf has mken _
(11 positions directly Contmary to your Own view at any
{1z time? -

rta;  A: Idor't know.
pe Q@ Do you know if they have sworn testimony in
s} this case that after January 1, 1986, there was no
1s& price regulation that was under the control of the
nn FCC?

pe MR, BENNETT: I object to the question

1) because I believe it lacks foundation.
ey THE WITNESS: I'm not sure [ understood the
@1 question.

122} BY MR.TILLERY:

lzn  ©: When was the last time you looked atit?

S Page 70
(1 Q: Well, did you understand that anybody from
m'thf:«-srrikcthat. o co \

&) Did you understand that the Defendant AT&T:
1) is on record in this case as smting'thzt the Federal
5] Communications Commission had no jurisdictuon over
1 pricing over them after January 1, 19867

m  MR.BENNETT: I object to that question

@ because it lacks foundation.

m THE WITNESS: The answer is no, I didn’t

g know that. Doesn't surprise me at all. Other

11 telephone companies made the same claim and the FCC

1*7 rejected it and they took us wo court and we worn.

[13) BY MR.TILLERY:

141 Q: Did you know when AT&T made those claims?

ns  A: No,Ido nort. '

ng  Q: Thar's not relevant to you in your

117 opinions?

e A; Not at all because it is — it, in my

ne) judgment, is incorrect and, as I say, other peopie

o) made the claim. it was adjudicated in court and the

ey FCC won.

22 Q: When was it adjudicared in court?

fm  A: Ithink it was about '87.
@ Q: Okay Tell me —
@  A:'86or’'87. .
¥  Q: Tell me the cour filing that adjudicared
{5 thar decision. . .
@ A: Idon't know about court finding.
m Ameritech took the position thar the FCC had no
gl authority to regulate underregulated CPE and the FCC
@ took the position that it did have a full authority
na to rcgulafc the terms and conditions of any such CPE,
{11] issucd an order. Ameritech took it. I believe — I
1z think it is the Seventh Circuit that meets in
p3 Chicage.This is not my — I'm not primarily a
14 litigator but, in any event, appealed the FCC order
rs and the FCC was upheld.
ne Q: What's the style or name of that case?
pn A: Idon't know.
pep  Q: Did you review that case when you prepared
9] your opinions in this case? '
eo A: No, I did not.

@z A: Oh,1don't know. v

Pagé 71

e

Iy Q Okay. Bht_ydu bcliévv._: .tiizgt éa.ét_: supports
3 YOur view here; right?

{® A: That the FCC retains jurisdiction if it

w1 chooses to do anything over CPE, yes, that it has
& ancillary jurisdiction over CPE.

i Q: Does the fact that it has ancillary

] jiu-isdiction deprive the litigants of using state

® be unconscionable pricing of CPE?

p1g A: The merc ﬁct that they have

(11 ancillary juris — had there not been a preemprion
1z order?

113 Q: Yes.

4 A: No.The FCC can have jurisdiction jointly

(5] with the states over certain things,

e Q: Does the fact, in this case, that they have

7 ancillary jurisdiction, as you ¢laim, with respect to
g CPE, does the fact of the ancillary jurisdiction in
119] and of itself defeat the application of state

" =g consumer fraud laws challenging unconscionable

1z1] pricing with respect tc CPE?
1z MR. BENNETT: Objection to the form of the

@ consumer fraud laws to challenge what they claim to -
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13 Q: Did you understand that it was the FCC
[ itself that fiied the papers?
m A: Yes,Idid.
# Qi Okay.
B A Although when you say, “the FCC itself,”
8 they are — I'm unaware of a proceeding that led to
m that but I know it was filed on behalf of the FCC by
g the U.S.Antorney. '
® Q: The statement that — that I just read to
(1o you —
n1 A: Yes.
(7 Q: — in what way do you disagree with that,
113 sir?
pg  A: The FCC clearly preempted some state
s regulation of CPE other than tariff regulation but
116 not.all of it,as I said.
p71 Q: Can you, in a general sense, identify that
pe; for me, explain what it did or didn't —
ne A Okay I —
ra  Q: — preempt?
@4 A: Ithink that the best way to do it is that

. @2 the FCC explicitly and clcarly prccmptcd any

Page 66

11} regulation of AT&T's CPE business that was based upon
@ the fact that it was CPE r.hc fact that it was AT&T
@ or the fact that it was an a_mcndcd base. With

4
(s| you know, in documents, occupied the field, totally

respect to all of those martters, the FCC, they said,

15 preempted and did not permit any state law or any
M state body to regulate jt. With respect to general
8 consumer fraud laws that have nothing to do that were
@ exactly the same, if instead of saying AT&T did this
1o for CPE, if I said Westinghouse did this for washers,
1] those types of laws were not preempted, consumer
(122 protection regulation laws.

i3 G What part of the claims made in this case

(3] are preempted in your view, based on the complaint
ns that you have read and relied on?

el A: Do you want me 10 go through it or —

tn  Q: Yes.Each claim that you think is

& preempted. Do you have the complamt in front of

ng you?

op  A: The third amended complaint —

@ Q: Yes.

@2l A: - is what I am looking at. Let’s see if

Page &7
) there is — it is dated, | think, the 5th of
) No-vcmbcr, 2001 and it appears to be signed, I think,
@ by you, Stephen Tillery.
# Q: Correct.
m  A: Ithink that the unconscionably high rental
& charges, claim A, is preempred.
m Q Why?
m A: Bis prcempted.
 Q: Okay Unconscionably high rental charges.
ty Okay. Lease charges, right?
(11 A: Right. Because the — the most central
pz thing that the FCC wanted to stop States & state
13 law, state commissions from doing is rcgulatmg the
4] price of CPE.

-lps Q: So the lease charges themselves, any claim

pe to — against AT&T, even under consumer fraud
7 statute, based upon the lease charges, price levels,
['g) is preempted?

1 A: The price level, per se, yes.

@y Q- Price level, per se?

ey A Yes.

tzz Q: Would that apply to any other company

Page &8
1] involved in.leasing CPE? ’
g1 A: Any other company thar had beena rcgulatcd
@ telephone company that was — where the’ # . =~
deregulation — detariffing of the CPE was
1 accomplished through the FCC order which specifically

E

g preempted, yes.
'm  Q: Okay. So it would zpply, then, to any
@ company that had been regulated before?
®m A: With respect to the provision of CPE, yes,
g and was deregulated under an FCC order preempting the
py field. '
pz  Q: Was it your understanding that the FCC
a would then allow any pricing that AT&T wanted to
114 charge and could get by with charging after January
rg 1,867
pe  MR.BENNETT: Objection to the form of the
(71 question.
115 THE WITNESS: Yes, under that order unless
e and until the FCC revisited it, yes.
{20] 8Y MR.TILLERY:
21  Q: In other words, the FCC would be the only
122 agency thar would have power or jurisdiction to
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1 Q: Milkons?

@  A: Yes.

3  Q: Okay. Do you have any better idea of the

# scope of the damages in this case rather than

15 multi-millions? Mult-millions, you would agrec with
5] me, could be three or four million, it could be 900
M million?

# A: The answer, I don't, bur I would be — 1

s don't belicve it is anything close to three or four
po million, I mean I would assume —

py @ What do you think?

pz A: It is at least 10, many tens of millions,

[13 if not more.

4 Q: Okay. Have you reviewed the 1llinois

s Consumer Fraud Act? '

116  A: No,I have not.

p7n Q: Do you consider yourself to have expertise

g with respect to that acr?

g A: No,Ido not.

=0 Q: Have you reviewed the Ncw]crscy"Consumcr
21 Fraud Acr? .
= A Ido — I have not.

Page 49

M  Q: Do you claim expertise with respect to the
(2 interpretation of that act? - "

m A:Ido not. _

« Q: Do you understand this is 2 class action

s lawsuit?

’  A: Yes,sir.

m  Q: Have you ever handled class action lawsuits
[e] yourself? :

o9 A:Ihave — [ have been involved in one.
po)  Q: Have you — as z plaintiff's antorney or as
a defense attorney?

A: Plaintiff’s atrorney.

1]
na

Page 50
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#  A: Ibelieve it is at least through 1996.I'm '
® not entirely sure about recovery thereafter.
m  Q: Do you know when it starts?
i A: I — Ibelieve it starts with the first
5 price increase, which I think is July 1st, 1986,
&t Q: How do you define “unconscionability” in a
m legal sense, sir? '
m  MR. BENNETT: Objection 1o the form,
m THE WITNESS: How do I define
*unconscionability™?
BY MA.TILLERY:

Q: Yes.You uscd the terms
“unconscionability” and "unconscionable™ throughout
your report and I'm asking you how do you, in a legal
scnse, define “unconscionability™?

A: I define it almost tautologically, which is
a price which is so high that it cannot be lawful.

Q: A price which is so high that it cannot be
lawful.

(10}
4]
112
[#3]
14
RE
18]
7
e

18]

ro A Yes, sir.
21 Q: What about a price makes it unlawful?
ez A: Well, there are 2 number of things in

Page 52

| 1 different contexts that can make 2 price unlawiul.

@ Q: Why don't you tell me what those are,all --
@ of those criteria. : : ' '
@ A: I — I'm not sure if [ can tell you all of

] them. I can tell you —

&  Q: Tell me the best thar you can today.

m  A: With respect to any tariff service charging
|8 any price other than the @ariff price is undawful.
® With respect — certain prices can be predatory and,
no hence, uniawful. Certain —

Q: “Predatory.” What do you mean?

A: By — a predatory price is a price which

1

02
na Q: Okay. Do you know how the class is defined 13 can drive out competition in a market in which
(14 in this case? - : 114 someone can later raise prices and recoup the lost
s A: Ibelieve it is de — I believe so. i profits from the lower price — lost profits from the
v Q: How is it defined? , g lower price. That's predation.
pn Al Ibelieve it is defined as — as everyone p7n  Q: Why don't you spell that for her.
18] who was leasing a telephone prior to January 151, pgy  A: Pré-da-tion.
e 1984, and who continued 1o lease a tclcp_honc after ‘ wet  Q: Okay. Go ahead.
29 January lst, 1986 from AT&T or its successor, * @ A: So that's —
21 O And do you know what the time period for @i  Q: You were telling me —
"2 which the plainiiffs scck recovery is? zz1  A: What a predatory price ~— and prices ¢an be
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) found to be so high, also, as t0 be untawful. 1 A: Yes.If you are in a prison and there is s
@ guess those are the three cases that I can think of 2 one phone 10 make a — one phone you can make a call i .
@ right now off the top of my head where a price, per - Bl for —
@] se, can be unlawful. wj Q: That's a captive market,
m  Q: What is it about a price — strike that. 57 A: — and you have 1o call your —
i How do you define “price gouging™ - ®  Q: Lawyer?
m  A: I'm not sure if I can define it. I — ' m A: — attorney.
[ price gouging as a legal term Or as a term in the @  Q: Right, Qkay. I undersand that one.
m English language? m Let's go on.
pey  Q: Let's start off with the legal term. D‘_’ pa  A: The second way I can think of is to have
(11} you know what that means? 111} people not know what price they are paying.
vz A: No,Idon't nz  Q: Okay, Explain that 1o me.
3 Q: Inthe English language, how would you na A Okay.To the extent to which a price can
{14) interpret that term? o 14] be charged without ever lerting anybody know it, then
15 A: To mean any price which is too high, taking 1151 the price can be raised to whatever level is possible
e a price which is oo high from 2 consumer, 16 and, you know, obviously, the person doesn’'t know it,
pn @ But not rising to the level of an 17 then it will be paid, makes no choice to purchase the
18] unconscionable price? : . 18] product or service.
per A: It could or it might — it might or it nral Q@ Have you ever heard of thart happcmng’
e might not. I it is any price that is too high, @ A: Sure. a
r4 then, you know, a price which was u.p.conscionablc . @n  Q: Give me an example. . .
rzz would also be a gouged price. : S 227 A: The — some goods were — once again, I'm”
Page 54 . _', . Page 58,
i1 Q: How is it thata — a company could get by, : 1 most familiar with telecommunications. Certain ‘h ek
[@ in your view, with charging unconscionabie prices?- @ information services were sold where what was - ‘
B MR.BERNNETT: Objection 10 the form of the ' 3 happening is somebody would think they were making a
“ question, L w local call, a computer program would be inserted onto
18 BY MR. TILLERY: s their modem which would — without telling the
1  Q: Give me the circumstances where a company @ individual, make a call to a foreign jurisdiction and
7 could ger by with charging unconscionable prices. @ a service or information service, which to the best
#) A: The clearest one — ] of my — the ones that I am most familiar with, were
m MR. BENNETT: Same objection. Just before ! g sexual in nature, would be provided, and then a huge
1he) you get started, same objection to that question. 11 bill would be sent for a service that had been
nn  THE WITNESS: The clearest one would be 2 1+1] provided but had not — the customer — it was very
112) capuive market. ' ; pz explicitly hidden from the customer what he was
HE BY MA.TILLERY: . . (13 actually getring there.
fa]  Q: 1 mean to have you define alt of them that : 4 Q: But the customer became aware of it with
1#15) you can think of but let’s go through captive market ng the huge bill; right?

116 first, pg  A:r Yes. If it was billed that way, the answer

nmn o A A captiv rket i i i :
puve market is one in which a customer (17 is yes. If it was bundied with something else and

(g has no choice whatsoever but to take the ' ine i i it mi
‘ _ good, the (8 1ot line item, indicated it — it might not be — the
n® product or service and in which there may be a need -

) ps exampie I just gave you, the customer bccamc aware of
2o for it. So thar would be one. ] gﬂ 7

@O it when it was billed.
@1 Q: All right. Any other examples?
zz1 A: Of cases in which an unconscionable price

#1  Q: If you are on the go and you want water,
@2 you buy it at the store or you don't buy jt?
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Page 57

(1) can be charged?

@ Q: Yes. Circumstances by which a company

@ could charge an unconscionable price that you are
4 aware of.

B/ A A company certainly could charge a price

15 that — that I would deem unconscionable or that
@ legally would be found unconscionable?

m Q: Is there a distincnon there?

m A: Yes.ImecanI— the word

ra “unconscionable,” which car be — has a legal

(11 context, is also a word that I have used and I know
11z other people have used in discussions without making
1t3 reference to the specific legal finding. '
g @ Do you think that your interpremtion would
pig be to the right or to the left of a2 legal
116 determination of unconscionability?
nn MR, BENNETT: ] object to the form of the
118 question.
(19 BY MR.TILLERY:
z¢  Q: That is Bert Halprin's interpretation. Do

@1 you understand my question?

2  A: Ithink so0.

Page 58
(1 Q: All right. Which way would you be?
@ MR.BENNETT: I still objecr to the form of
3 the question. ’
#  THE WITNESS: I would view more things as
15 being unconscionable than, I think, the law.
® BY MR.TILLERY:
m  Q: Iinterprer that answer to mean, then, you
(g1 would be sort of to the left of a legal view of
@ unconscionability, so I will just take it that way.
g A: I'm not sure about left and right and the
{111 conrext. |
nz  Q: That's the way I view it. So you think
(13 that more things possibly would be more
{14 unconscionable than what a court might deem them to
15 be in keeping with the legal definition of
e unconscionabiliry; is that correct?
"7 A: That's correct.
neg Qi All right. Can you give me any other
['s] examples?
iz A: Of unconscicnable prices?
1 Q: Where a company can get by charging
2z unconscionzble prices.

Page 59
m  A: No.Ithink that the — thar they would '
= all be variations of either cases in which the person
@ didn’t know or cases in which there was no other
41 choice.
&  Q: Okay. You have reviewed some of the trial
6] court briefing on the preemption issue in this ¢ase,
M haven't you?
m  A: Yes.
m  Q: Okay.You have seen AT&T and Lucent's
(1o motion for judgment on the pleadings?
ny;  A: Yes. )
ntz  Q: What do you know about the proceedings on
p3 that motion? _
pay  A: My understanding is that, initially, their

{ns request to have the case dismissed was granted,

1g Q: You have scen that order?

nn A: ldon't belicve 50.

e Q: Why would you have not seen that order?
psy Have you asked for that order?

= A: No. *

1 Q: You have never seen that order?

@z A: Idon't — I don't recall ever seeing an

Page 60
{n erder dismissing the case. ‘
@  Q: All right. And when was it that you
1 understand that happened?
@ A: Oh,I— I'm just not sure. ] guess about
(s three years ago but I don't know.
#  Q: Okay.
m  A: And that — that, thereafter, the — the
(8] case was — the people went to the FCC and asked the
= FCC.
pop Q When you say, ‘the people,” who went to the
n1; FCC?
pz A: Iassume plaindffs. ] — [ don't recall
(13 seeing a pleading that they filed but I — I would

(4 assume —

ns  Q: That who filed, sir?

e A: The plaintiffs —

pn Q: Okay. .

ng A: — in this case filed with the FCC seckin,

1'% a declaratory ruling or some — or requesting

0] intervention on the part of the FCC in the case but,
[21) in any event, the FCC filed a letter, I believe, ora
227 motion, | think it was a motion, ora — a plcadi.rig.
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I'm sorry, not a motion, with the cour in this case

Page &1 Page 63

Ml question.

@ setting forth what is represented — what was — the @ MR.TILLERY: Correct.
3 view that they were taking of preemption issues in s MR. BENNETT: And, also, I believe thar it
@t this case and that the - the carlier dismissal or wl misstates the record. Subject to that, the witness
(5 judgment on the plcadiqgs was reversed. (5 can answer, ‘ _
)  Q: Have you scen the papers that the FCC filed & THE WITNESS: My opim'bn does not rely upon
@ in this case? m that document in any way. ‘ ‘
W A: Yes. - BY MR. TILLERY:
@  Q: Why are those not in your file? m Q: Does that document, just so we are clear,
ng Al I'm not sure. po) the amicus petition that was filed through the U.S.
n Q: Okay. Did you take them out of your file? 11 Auorney for the Southern District of Illinois in
nz A The answer is not to the best of my 1) this case, does that document take a position
13 knowledge, no. We requested that all papers that 113 inconsistent with that which you have taken in this
(4 have been provided by counsel, which is where that 14 case? '
15 came from, be turned over. ng  A: Idon't believe so.
el Q: Have you — you have actually read their — ns  Q: Is your opinion consistent with it?
v7 their amicus filing in the Madison Counry action of 7 A: I'm not sure if my opinion is consistent
ne Sparks versus AT&T; righe? 1& with every opinion there but with the conclusion of
'ss  A: I'm not sure it was Madison County but I 119y that document, yes, I think so. o
r20) read a filing, which I assume is that, yes. @ Q: Do you agree with the content of that e wE B
@9 Q: All ight. And I just wonder why that's 211 documene? L -
@2 not included in your file. |mm  A: No,Ihave significant disagreements with - e
Page 62 . Page 64
m  A: The only reason I can think of is what I m part of the content of the document. i
@ call an administrative mistake. t@  Q: Okay.So you differ from the statements
3  Q: Are you relying on that document? = made within the document?
W A: No. . . : . W A Yes, not with the conclusion but with some
5 G: Whyaren't you relying on that document? 15 of the statements made in the document.
® A: For my opinions? ® Q: And with — you don't disagree with the
@ Q: Yes. _ m conclusion that they make?
B  A: For two reasons: Number one, I — the ] A: As I — asIrecall the conclusion, no.
@ document itself, I thought, was a combination of B Q: What was the conclusion, 25 you recall ir?
1o saying things that were correct and implying things po A: The conclusion was that the FCC orders did
p11] that were either incorrect or excessive and, (11 not preempr all consumer fraud or other commercial
12 secondly, that I don't think there is anything 112 regulation marers, that there were some that — that
13 inconsistent with my opinions and that and so there (1 were — thar survived the FCC orders.
14 is no need to rely upon it. I'm relying upon the g Q: Do you agree with the statement that the
8 specific FCC orders and positions that were taken. 15 FCC preempred state tariff regulation of CPE under
::: CO?T;I::;*: 5::;“22::;5::: ;::Z:{m oo he (16 public utility starutes but it did not intend to
] 1171 preempt the application of more general state laws to
i18] Specific — or at least one of the specific issues i i i itj
_ g telephone companies that provide CPE in a competitive
[s yo‘u address in your report in this case on file with 18 marker?
:]1 ;l::r cs::l; c}}rz:’ choose not to consider as a l-x_ls:s fgr po A: No.It's toqa.[ly w.rong.
22  MR.BENNETT: I object to the form of the P @0 Boyouagree with that statement

227 A: No,Ido not.
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